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U BA PE axp axoruex 
U BA SHWE axp ormens* 


Brown AD Mosnty, JJ—Acting under the Elec- 
‘the Mandalay Municipality, the 

Judge has reported ta the Chief Executive 
his there was tien in 

tf the decton of U Bs Pe and U Ba Din 
the Municipal Committee. He has 

farther reported that be is not of the opinion that 
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the personation was done without the knoedge ad, . 
‘connivancs of the applicants. ¢ 
U Bu Pe and U Ba Din have now come to thi 
Court to ask us to interfore in revision. In ours 
MOM! opini im no such application lies, a 
Ti the ease of The Municipal Corporation of Rae 
oot ¥. M. a. Shakur (1), a Full Bench of this Court, 
held that the High Court had 20 jurisdiction to 
interfere iu revision with the ordeis passed by the 
Chet Judge of the Small Cause Court of Rangoon in 
‘exervise of the powers conferred on him by section 
14 of the Rangoon Municipal Act. 

Section 14 of the Rangoon Municipal Act runs a5 
follows : 

"Whenever ik f allngnd that aay covscilor has become 
iogiied fer ofr for any reason aforouid, and such ocun- 
tise deen not adit the allegation. or whenever any counter 
fn hinsel tn doubt whether or act be has become disqalfed 
for af, sch counsler cr any other cover or the Cctzo- 
ralicn my apply to the Chief Jodge of ‘he Rangoon Scull 
‘Cae Curt and the sat Jody after maiing soch enguiry a8 
he vet necessary, shall determine whetber eauct such eun- 
‘ler has become squaied for belog » eowoclle, and his 
ecto shall be fale” 

1 was held that in dealing with such references, 
the Chief Judge of the Rangoon Small Cause Court 
‘was not a Court, but a persona designata. 

Rule 32 of the Mandalay Electoral Rules reads 
as follows : 

“pen any such objesticn being rade it shal! be adequately 
alla by the, Diet Jge at «time soe pace ct which ll 
ice sal be given, to all the abjeciors and to. the candidate 
‘shove election it fpugiedy and the objects and the candidate 
sl be ened te be beard i perce cx by the adveates. The 
strc Jose abl have prwer to semmoa sad exemioe witvestes 

ct ajones the hearing ofthe ebjection fom time tne” « 
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won 


And under rile 34, je 


Fis & orb wf the Distt Jae the object s 
sens ri ih te cag rf tllery, povonica, or whe 1 a'bews, 
ple ace sontiad ely Wout preed, 6 Jy the yy gay 
Ung Tacst: Jw'as Aone witont the tnowicdes and een, 
‘Chie Exsonive OB shal 
y ekeird. fo thera 
ra Cisco's te tDjecon wad and prove’, the 
Exrcnore Ocer shall fei declare the ee to be 
[A ch decd be shall be poe ce the oct «f te 
oe 
‘As in the cate of the Rangoon Municipal Act, the 
‘or authority appointed to coasider the question 
under the Mandalay Municipal Electoral 
i not the Judge of the District Court, but 
District Jodge. Further, under these rales, the 
ct Judge passes no orders ; he merely expresses 
jopin un. And itis in accordance with the opinion 
{ihe District Judge that the Chief Executive Ofer 8 
to act Itis the Chiel Executive Officer who 
to.d.chare the candidate duly elected, or to declare 
cicc:imn to be void. The rules do not allow of 
subscitution of the opinion of the High Court 
any otiver Court or body, for that ofthe District 

















cate for Holding the District Judge under the 

to be a fersowa designata appears to us to be 
as strong as the Rangooa case which we 

reerred to, 

et application is filed under the pro- 

‘ef -<ction 113 of the Code of Civil Procedure, 

ocr opinion we have 90 power to interiere 

the prorsions of that section. 

cheretore reject the application. 








Orren, J—The first appellant was convicted by 
the leamed Sessions Judge of Mandalay of the murder 


SS, 
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2 man called Maung Htoo, and sentenced to 
of that murer and also sentenced to death. 


‘age, being in love with the second appellant, a 
aged about 38, and at her instigation, murdered 
Tmusband, 2 man of about $0 years of age. 

“The case raises points upon, the law of evidence, 
some nicety and interest, which require considera: 


"The evidence upon which the learned Sessions 
foanded his conclusions consists of 
(Q) 2 confession by the first appellant (Exhibit 
D). This confession was retracted in the 
Setdivisicnal Magistrate's Court, and the 
retraction adhered to at the Court of trial ; 
(2) the enidence of an. approver—one Lun 
Pewrecorded. inthe Committ Court 
(Exmibie C), but rptracted and contra 
dicted in the Court of trial ; and 
(0) cern independent testimony relied upon 
by the learned Sessions Judge as affording 
comoberation, 
facts of the case and. the material considera 
‘of law are reviewed with ability in the judgment 
lower Court, and I do not propose to deal at 
the general evidence in the case, but to 
‘mzell 10 the soinewhat important) matters 
‘asem to me to arse in connection with the 


‘fest appellant, in his confession, states that 
‘the second appellant had fallen ir love with 
‘and that for about eight or nine months 


The second appellant was convicted of abet- *Noi dm 


‘The case for the prosecution shortly was that thy "= 
appellant, 1 young maa of some 19 or 20 years OFM. 


iene 
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the second appellant had egun to hate ber fust ha, 
and she had asked the first appellamt to marder 
He described how, om the It of May 4! 


appellant met one Lan Pe (iffe approver and 


£ 


the second appellant, and 
Pe 4 follow. 
Later, Lan Pe brought one davie and they both 





‘Upon that, the frat appeliant says he told ber 1 
back to her place, and added, “ We two will come up", 
‘and that the second appellont complied. 

Thea the first appellant says, be went up into the 
jungle-but and murdered Maung Heo. 

(On returning to their village (which was a short 
distance away), weconding to the fist appellant, he and 
Lun Pe separated—the former going to his charcoal 
kiln—and when nearby, he broke Lun Pe's da through 

and then went and slept ner the place where 
Maung Hlsra (P.W. 5) and Manog Tuok (P.W. 6) were 
sleeping in the charcoal kim. 

“The frst appellant mays that when he stumbled and 
broke the da, Masng Tank woke up and looked at the 
da, and said it was quite a good da. 

‘Thus it i plain that this ccnfestion implicates. both 
‘he frst and the second appellants in the murder. 

tis said, however, by the frst appellant that be, 
was inducgd by the Police Station Officer, U Ba 
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‘Thein, to make his confession. I propose to tefer 102 
later to this suggestion. Porc 
«Section 30 of the Evidence Act expressly provides di 
that the confession of a coaccused implicating him. ™I" 
‘self, and an accused who is being tned jointly with OR 
hhim, for the same offence, if proved, may be taleen 

‘nto consideration ax against the co-accused. 

It bas, moreover, been insisted oa by a Pull 
Beach of this Court, in the recent case of Aung Hla 

se. King-Emperor (1)—rcterred to in the jodgment of 

the Sessions Jodge—that the weight that is to be 
attached to such 3 conlession against “an accused 
‘depends upon the circumstances of the particular 
ese. 

‘Also 
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‘ven by section 154 of the Evidence 


Ft Pt 
his 
REED 

fi 
Hi 
fa 


i 






a 
i 
H 
B 


Ba Theis) taught him 
fesidence in the commithi Court was 
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denied his previous statements incrimi 
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It seems to me that this view is incorrect. 

Section 288 of the Criminal Procedure Code is 
as follows : 

"The evdosos ofa witness uly recordin the presence of 
fhe scemet vier Chapter XVIIL. may, inthe deton of the, 
redding dae, it acchwitnens in promced and examised be 
fret ab evidence in the caus forall payne tect 0th 
sronices of ths Inds Evidence Act, 1872" 

‘The words at the end of the section, commenci 
with “forall purposes ete," were aed by the 
of 1923. 

Tt is clear tat the deposition of Yan Pe wisi 
ted by the learned Sessions Judge under this provisions 

‘The substantial question is whether this deposition’ 
can be treated as substantive evidence in the case, 

‘The matter has received consideration it a number 
of reported eases, to certain of which T would draw 
attention. 

From the case of Vellaya Tesan (1) appearing in 
the 4th Edition of Weir's “Offences and Criminal 
Procedure" at page 375 (a case under the Code 
before amendment), it is clear that the Court was of 
opinion that a judgment might be based upon a 
deposition taken before a committing Magistrate, wher 
the Court could see special reasons ‘toc believing the 
original statement to be true, ether from the evidence 
of the same witnesses before itself or. when that 
statement is, to a certain extent, corroborated by 
independent testimony. 

‘A sila view was expressed in Gansa Oraon 
King-Emperor (2). 

Ta Emperor . Tulli (3), part of the headnote is: 

“Under section 258 of the Code of Crinieal Procedar, a, 
sow amended in competent to Covet of Senion, it eaeakdem 
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‘occurred, but there ‘can be no real doubt that it 
‘was placed in a broken condition by the firs 
appellant near the place where he was sleeping, and 
that on the next_morning, when these witnesses 
woke up, the first appellant had left the place, 
and the da had disappeared, 

‘This da was subsequently recovered from Maung 
Pyu (P.W. 8), the father of the frst appellant, who 
admitted that! Lun Pe asked him’ to’ conceal ‘it 

Thus, a8 it seem to meethere is independent 
‘testimony, which directly points to the fact that 
‘the first appellant left his sleeping place on the night 
{in question, and returned later with Lun Pe's da. 

In my view, therefore, of the statement of the 
first appellant in his confession, and that of Lun Pe 
‘before the committing Magistrate, as to their move- 
ments that night and as to the murder having 
‘heen committed with the da of the latter, impor: 
fant independent support is thus afforded, 

There can be no questions therefore, that so far 
‘a the first appellant is concerned there was ample 
‘material to support his conviction. 

‘The case, however, is ‘different with regard to 
the second ‘appellant ; for, the evidence of the 
three witnesses to whom Ihave last referred, do 
snot afford . support (so far as she is concerned) 
Jeither to the confession of the first appellant ot 
ithe ‘statement of Lun Pe. 

1h is. cles, howeres; ‘fiom the Jodgment in 
iis eas O21 Sav, seedy elite 
“it was open to the Court, if satistied, to 
‘her upon this latter material alone. 
again lay stress on the fact that the learned 
Judge did scrutinize this material with 
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T accordingly dismiss this appeal with costs. 
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inte etude he Jahcctne fr elo ted he lina’ jection 
(hat he Cert had ry the tthe Court Dl hat a, 
‘Sethe anced te st onthe meri The elena peed only 
Mosinee pectin der regard eric. 

Hd ta he rer was at » iment witbn chun 13 of the ates 
‘ent Tac oO nde eas corel to deerme ha the Cot bad 
[ridton to ty ‘e tok fe metber Soaly deed the righ othe 
fata mor pet bent a 

PAPE Chatr «SA Chtbar Firm, UL 6 Ran 708; 7. Ye 
aor ewe NERY. Chea, UR. 3 Mae pla 

‘hater 3 partons sterol ot wa pens wpe he let 

Kalyanwalls for the appellants, This is a suit on 
fan equitable mortgage against, a non-resident defen- 
dant, in respect. of properties. situate outside the 
jurisdiction of this Court. The Court held that 
such a suit was a mere money suit and consequently 











‘may amount to a judgment. An 
‘a particular Court has jurisdic~ 
oes not merely regulate proce- 
it has the effect of giving jurisdiction to 
Court which would not otherwise have it, Such 
WS of 1958 fom We ere Cor 
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‘Even looking at the cass from the point of view 
of 7 Nyo v. Ma Pica Thein (3), the order as to 
jurisdiction had the effect of deciding the cardinal 
issue in the suit as no defence was raised on the merits 








effect of the ordér, and not its form, should 
as a test to determine whether it is appealable 
as a judgment. A mere preliminary or interlocutory 





See Tuljoram Row v. 


not a judgment. 
Alagoppa (\\. A finding that a suit is maintainable 
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and should proceed is not a jadgment. Shri. Gover 


v. Shri Chandraprabhavati (2). 
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there is no evidence in the case regarding any of the’ 
three alternative courses prescribed for proving attesta- 
tion, The evidence of a third party is not sufficient 
to prove execution. One of the attesting witnesses, 
if alive and capable of giving evidence, must be called, 
Reading ss. 68, 69 and 70 of the . Evidence 
‘Act together it is clear that “attestation ” is something , 
different from “execution”. And, even though 
execution by the executant is admitted, attestation will 
hhave to be formally proved. Hira Bibi v. Ram Hari 
Lall (1), ‘The definition of the word “‘attested "in 
& 3 of the Transfer of Property Act, as added 
in 1926, was intended to go further than the Privy 
Council case and proof of attestation as prescribed by 
that section will have to be given. See Zamindar of 
Pollavaram v. Maharaja of Pittapuram (2). 
Section 70 of the Evidence Act enables a plaintiff 
to dispense with proof of the matters therein men- 
ioned if they are admitted by the other party. But 
ction cannot, and does not, render valid any 
document which itis apparent from the evidence before 
the Courtis invalid. Sheik Kachu v. Mahammad Ali (3), 


Pace, C,J—The course which this case has taken 
from the time when the plaint was filed until 
the case came before the High Court on second 
appeal to Baguley J. has been very unsatisfactory. 
By that I do not mean that either the leamed Town- 
ship Judge or the learned District Judge is in any 
‘way responsible for the difficulties that have arisen. 
These are due to the defective form of the pleadings. 
‘The result is, in my opinion, that the case has not 
been tried in such a way that the rights of the 
parties have been duly considered or determined, 
OUR She 8 a eaLEE eT. 
(9) KL 5 a 16, 
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(1); Ma Mya Thin ©. Ma Cine (2); Maung San, Siwe 
¥. Hat Ko Iskay (3). 


Kyew Mel fo, the ‘eependonls. wep dot tied 
on. 


Pace, C.J.—This application must be dismissed. 
‘The suit was determined by the learved District Judge 
of Tharrawaddy upon a preliminary issue relating to 
lkmitation. 2 

‘On appeal to the High Court it was held that the 
‘ground upon which the learned District Judge decided 
the suit was not sustainable, but the Court did not 
determine whether the suit was otherwise barred by 

a to 


are returned to the District Court he will 
‘Prefer an applicition for leave to amend the plaint in 
‘order to make clear what the claim is. Whether such 
‘an application ought to succeed or not is'a matter to be 
determined by the learned District Judge.” 

After the proceedings had been retamed to the 
District Coart of Tharrawaddy, an application wei made 
‘on behalf of the plaintiff for an amendment of the 
plaint. The particular amendments in that application. 
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di ngt commend themselves to the learned ‘isthe 
Jindge, and an order was passed thatthe application fo 
amendment in the form in which it was fled shosla 8 
dismissed, without prejudice to theright of the plaints 
to prefer farther application to amend the pint. 
From that order an application in revinion has bee: 
refered pursuant to action 11S of the Civil Procidar 
Code : 
Ia my opinion the High Coarthasjuridicticn unde 
section 115 to revise an interlocutory Order passed by 
Subordinate Court from which no appeal Kes 1 $k 








Lh say opinion, t is only when indie injry wi 
done and 8 misarige of pation evenly wil entre the Coa 
‘old ts band tht the Court ought to nlervene in current gation 
sed data the noemal progren of = cloe Uy revising a ote 
Ineutney onder tat has Deen pasted by 3 ssbertinte Court 

Tn my opinion the Court ought not to grant th 
application now under consideration. Now conitat the 
‘when the case is heard by the District Court the plainti: 
will succeed, On the other hand, if the plaintiff's suit i 
Gismissed the order rejecting’ the application fo 
amendment now under consideration can be challenge: 
in an appeal from the decree. 

For these reasons, in my opiaion, the application 
must be dismissed with costs, four gold mohurs, 


Mya Bo, J—I agree. 


Teseaane 
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388 Reference in this connection may also be made 
¥rew to section 21 of U Gaung’s Diget of Burmese 
ngieen Buddhist Law concerning inheritanct and marriage. 
Mee In Ma Tin Skawe v. Maung Kan Gyi and Ma Than 
nies (1) Adamson, J.C., observed that 





See also Maung Seik Kang v. Maung Po Nyein 
(2); and Ma Mya Me v. Maung Ba Dun (3). 

Now, applying the law thus enunciated to the facts 
‘of the present case, in my opinion the evidence falls 
shoet of proof of such wafilial conduct as would justify 
the Court in holding that the respondents" right of 
inheritance bas been forfeited. 

For these featons the appeal ‘ails, and must be 
dismissed with cost. 


‘was the Beittima adopted son of U Po U and Daw Lun. 
and that hefis, by reason of U Po Us re-marriage after 
Daw-Lun's death, entitled to half of the estate of U 
Po U and Daw Lun subsisting at the time of the 
re-marriage, are not assailed in this appeal. 
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reasons given by my learned brother the appeal (except 
as indicated in his judgment) fills, and must, be 
dismissed with costs, 4 

Mya Bu, J.—The plaintiff and the defendant are 
owners of adjoining lands situated on the slope of a 
hillock in University Avenue, Rangoon. - Both pieces 
of land have their frontages on University Avenue, 
‘The plaintif’s land is on the east of the defendant's 
and occupies the higher part of the slope. The, 
common boundary line between the two pieces of 
land is about 332 feet. 

Early in 1931 the defendant in the course of level- 
Jing his land. excavated the earth at the higher regions 
within his own area with the result that about. the 
end of May 1931 the earth within the defendant's 
‘own area but very near the boundary line between 
the two pieces of land was cut down along the 
entire length of the boundary line, For about. the 
first 120 feet from University Avenue, the height of 
the cutting varied from about 13 feet at the highest 
to 42 feet 6 inches at the lowest, vertical, After 
this section of 120 fect the height of the cutting 
decreased ‘gradually towards the other end of the 
boundary line and at about 320 feet from Univer. 
sity Avenue the height is 3 feet 9 inches while 
at the very end of the common boundary line (ie. 
at 332 feet) the height is negligible for practical 
purposes, The top of the bank of the cutting lay 
from the boundary line which is represented by a 
fence at distances varying from 1 foot 9 inches 
to 6 inches, the greatest of these distances being at 
about 120 feet from University Avenue. ‘The slope 
of the cutting also varies. The best is a little more 
‘than three-quarters to one and the worst one-quarter 
to one, the former being for about 200, feet from 
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prima facie entitled, ‘The right to lateral support of 193 
Jand is explained in the judgment of the Court of a. wiv 
Exchequer Chamber in Bonomi v. Backhouse (1) a8». Davey. 
follows : gle amen 

“The question in the case depends spon what ws the character 
‘ofthe right; ri wheter the smpport rant be aforded by the 
‘Deighbooring sd teller soch a portion of i at would be beyond 
(Buen et fr pene! al fare seaport of wether 
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tion restraining the continuance of that act, even though 


of 


‘no damage bas actually occurred before 


sat 


‘The learned trial Judge has found on the evidence 
Yhat the defendant cut down the land near the com- 
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the plaintf’s land would necessarily follow. Adopting 
the meaning in which Sir George Jessel, Master of 
the Rolls used the word “inevitably” in Paitisson 
¥. Gilford (1) in which I respectfully agree, 1 hold 
that in this case it is proved that, if the bank of the 
cutting be left as it is, injury to the plaintif’s land 
‘will inevitably follow, ‘ 

Moreover, there has actually occurred since the 
institution of the suit a slipping of land of a small 
dimension at the worst section of the cutting, and 
‘upon the evidence 1 agree with the trial Judge int 
attributing the slip to the steepness of the slope at the 
place where it occurred. 1 also agree with the 
learned trial Judge that the plaintif's action in 
banking up the plinth of his house did not make 
any appreciable’ difference to the flow of water over 
the bank, and I do not think the  plaintif’s 
construction of a road in his compound has so altered 
‘the contour of the land as to add to the volume 
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D. K. CASSIM & SONS (PLanrirrs) axp axorHER, 


{0e appen! trom the High Court at Rangeoo.) 
Asst Dring Counc af tut" Oren“ Lab of 
"nd Pars (¥ of 2908, «300 fl: On HLL 7 38 
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"The respondent firm instituted a suit in the High 
Court chiming damages from the appellant, since 
deceised, and the 2nd respondent. Shortly after 
the hearing commenced the firm was adjudicated 
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December 19, The judgment of their Lordships. 


was delivered by 


Sin Geonck Lowxpes. The sit out of which: 
this appeal arises was instituted in the name of 


the Ist respondent frm (hereinafter referred to as the 
et reponse ce nee sso age 
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<haim to damages did not vest in the Official Assignee, 
‘They accordingly, as already stated, set aside the 
ismissal ofthe suit, and remanded it for trial on the 
‘merits by the original Court. 

‘tis, in their Lordships’ opinion, clear that this was, 
‘under the Code of Civil Procedure, an order and not a 
decree. It must be taken, they think, to have been 
made under O. XLI,r. 25, the material part of which 
runs 2s follows : 

Wher the Court fn whose deere as age > preted 
thas cisposed cf the me wpon a prelmanary potet and the decree 
ie reverse in appeal the Appetite Cont may chinks St, by 
ode, roman he coe z 

‘The matter is pot beyond question by O. XL, r 1 
(i), which gives aright of appeal from an “order s0 
made. 
remains to consider whether the order in question 
wis a “final order” within. the meaning of s. 109 
(a), and this question is, their Lordships think, con- 
cluded by the jgment of this Board delivered by 
Lord Cave in Ramchandra Manjimal v. Goverdhandas 
Vishindas Ratanchand (1). 

‘Upon the application for the certificate the matter 
‘was gone into at considerable length by the officiating 
Chief Justice and Ellis Cunliffe J, but by some mis- 
chance the authority just referred to was overlooked. 

‘Two other cases before this Board were relied on 
by the learned Judges viz, Rahimbhoy Habibhoy v. 
Turner (2) aod Syed Muchar Hsin x. Bodha Bibi (3). 
‘But both of these cases were decided with reference to 
‘the Civil Procedure Code of 1882, in which the word- 
ing of the relevant sections differed materially from 
fhat of the Code of 1908. Special leave to appeal was 
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“ 
BG siven in cach of these cases on the ground that the suit 

fad been fully tried in the Lower Court, and “the 

‘isn cardinal point " decided, leaving, in the one case, only 
2, x’cuun 2Feference for accounts, and, in the other, only’ sub- 
ordinate points for decision which should have been 

dealt with by the Appellate Court. In the first case it 
is clear that an appeal to His Majesty ia Council would 
have lain as of right under the provisions of the present 
‘Codde, and in the second that if the effect of the Appel- 
late Court's decree had been (as in the present case) 
merely to remand the case for trial on the merits, 
Afferent considerations would have applied. Their 


i 





Ey 
/ 
: 
i 
¥ 


I 
t 


ment of this principle involves n0 practical hardship, 
inasmuch as, ina proper case, it is always open to the 
Appellate Court to give a special, certificate under 


divergence in the views expressed in the English cases 
‘upon which the judgment in Ramchardra Manjimat's 
‘ease founds, and that no doubt iss, but the rule 
‘deduced for guidance under the Indian Actis clearand 
‘unambiguous, and must, their Lordships think, be 
decisive in all cases where the question is whether an 
‘order is appealable to His Majesty in Council under the 
provisions of the section in question. 


Cave pronounced. The effect of the order from which 
it is here sought to appeal was not to dispose finally of 
‘the rights of the parties. It no doubt decided an 
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‘Their Lordships have thought it right to deal with 
matter at some length, as there scems to have been 
considerable divergence of opinion in some of the 
Indian Courts as to what is a.fiml order under 
109 (a), and they think that the decision in Ram- 
chandra Manjimal’s case must have been either over- 
looked o¢ misunderstood. 

For these reasons their Lordships think that the 
appeal is incompetent, and they will humbly advise 
His Majesty that it should be dismissed with costs. 


Solicitor for appellants: Culler, Altingham and 
Ford. 


Solicitor for respondent No. 1; J. £. Lambert. 
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MATRIMONIAL JURISDICTION. 


Ber Si Aria Pag, hie ude Mrs Dat ond Mr Justice 
Moe Ba, 


e. 
* MAUNG YAW HAN. 
MAUNG HLA MYINT 





DOROTHY HLA MYINT. 
MA NGWE AUNG " 


MAUNG KYAW HLA AUNG.* 


Dire At 1 of IMA, 2, 12,13, 1,37 Pain oor proper 
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red nd poet Sars Got has anton ere tar die 
‘len of arg, tod nfo abaenc the sera! pro ol tt cts 
erat byawin rapport os peo for vrs ae for Sore wil et 
Shane 

Pack, CJ. —We have considered the form of 
these petitions, and the evidence adduced in support 
of them. There is a good deal of misapprehension 
in the minds of persons who are concerned with 
divorce matters as to what it is necessary to aver 
and prove in a divorce case. As divorce affects 
the status of the parties it is of importance that 
the necessary conditions to justify a decree for dis- 
solution of martiage should be complied with. It 

ied Retrenie Won San 6193 om he gets tei 


curt ole i ua No 9 ad 77 195 aad Ci esr No.7 11983 
tenement he Dati Court af Maa no Na of 1932. 
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ww IN RE THE COMMISSIONER OF INCOME-TAX, 
am BURMA 
THE RANGOON ELECTRIC TRAMWAY & 
SUPPLY Co, L1p* 
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these shares when they are transferred to the employee. 
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A. Eggar (Government Adwpcate) for the Crown 


No’income-tax was deducted by the company when 
* the shares were transferred to the employees annually 


‘the time of payment, deduct any income-tax due. 


: 
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These bonus shares are in the mature of a 
perquisite” and, reading gs. 7 and 18 together, 


‘What are the facts of the case? 


(On the 20th of March 1918 the Rangoon Electric 
‘Tramway & Supply Co, Lid, passed the following. 


consideration f the general rine i mien and with the 
‘wow of stimalating Se employees’ intrest in the company, the 
Mamoging Direcoe proposes that an aeeil boss be: granted 
(open the wiasies lal employees who ave members 2 the Prowi- 
(Gest Pood. “The bowen te be peyable fs the ordinary shares of 
‘Ge company ed to be cloned at the meme rate as the vided 
echred on the ordinary shares in each yer. The sare: So" 
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or on behalf of the company? In our opinion tie 
‘transfer of the shares. in such circumstances is not a 
Payment of “salary” within s. 7 (2) of the Act. 


a perquisite oF prot in addition to his salary paid by 
‘oF on bekali of the company, because at the time when 
the transfer by the trustees to the employee was made 
the company had neither a legal nor a beneficial 
interest in the shares. Test it in this way. Had the 
company any right to compel the trustees to refrain 


they had no interest in the shares. Could an émployee 
‘compel the company at the terminaton of his engage- 
‘ment to transfer the shares to him ? Clearly not, because 
under the scheme the company did not retain any 
interest im the shares or in the money provided for 
purchasing utm and was incapable of causing a 
‘transfer to be made, 3 

For these reasons, in my opinion, the answer to the 
‘question propounded is im the negative. ote 
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payment of salary 
Act; and 
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the case now 
aad different 
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“vt cannot be anaintained thatthe transfer of 
sseated 16 the receipt by the employee of 
a perquisite or profit in addition to his salary paid by 
‘oF on behalf of the company, because at the time when 
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” Wesmake no order as to costs. 
Das, J—tagree, 
Mya Bu, J—I agree. 
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Young for the assessce, ‘The penalty sought tobe 

imposed under s.28 of the Income-tax Act must be 

the result of a judicial determination. If “in the course 

cof any proceedings under this Act," the Income-tax 
oe Trt Reem Nao 
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Anthority comes to the conclusion that a deliberate 
‘concealment of income has been made or that inaccu- 
rate particulars have been furnished, he must suspend. 
“estimating " the income of the asjessee (when that 
course is contemplated) til the question of penalty is 
decided. The Act contemplates no separate penalty 
proceedings. 

[Baootey. J. The effect of such a cowse would be 
to nullify the provisions of s, 23 (#1) 

Ins 24 of the Act of 1918 the words “in the 
‘course of any proceedings” occurring in s. 28 of'the 
present Act arenot found. And the reason is that both 
the amessment and the penalty must be the resalt of 
one proceeding, 

In order to determine the amount of the penalty 

the assessee must be given an opportunity to adduce 

‘evidence a8 to what his real income was; mo soch 
ity was given to him in this case. 

Butio Kristo Karnal Saha Firm v. Commissioner 6, 
Income-tex, (3) referred to. 

A. Egger (Government Advocate) for the Crown 
S. 28 intends that estimated incomes are to be 
regarded as “real incomes” for the purposes of tha 
section and therefore the assessee, though given at 
‘opportunity of being heard in the penalty proceedings 
‘was not allowed to adéuce evidence as to his rez 
income. To hold otherwise would result in all esti 
‘mated incomes being re-opened if a penalty unde 
& 28 is contemplated. 

[Pace, CJ: S.28 (3) provides that the assesse 
must be given a reasonable opportunity of being heard 
but heard on what issue 7] 

warm 
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+, The assessce may prove that he did not conceal any 8 
come, despite assessment under x23 (0, and that fexTer 
Seles joecass hea peray er met mapenhy 4 
is too high. a 
Tn the matter of Gur Charan Prasad (1) shows iq 
‘that there is nothing in the contention that penalty and carr 
assessment must be the result of one proceeding. 
‘S. 28 applies to any proceeding whatever under the 
Income-tax Act. 


Pace, C.J —This is reference under «. 66 (2) of 
the Income-tax Act, 1922. The question that has been 
referred is: 

“Whether the amownt of tax which would have 
been avoided if the income yeturned by the 
petitioner had been accepted as correct ‘as 
computed in accordance with the provisions 
of. 28 of the Indian Income-tax Act, 
1922." 

‘S28, so far af it is material, runs as follows : 





rami inten aos meet epee ts 

“The. amesees carry on 2 money-lending business 

‘at Maubin, and for the purpose of the 1930-31 assess- 

ment they dectared an income of Re 6,310. As set 
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an enquiry evidence adduced by the assessee purport- 
ing to disclose the real income of the assessce is 
relevant and admissible, not for the purpose of varying 
‘or affecting the assessqnent made for the purpose of 
imposing the tax ander the Act, but in order to show 
‘either that no pesalty ought to be imposed, or that the 
amount of the penalty ought to be less than the 
‘maximum prescribed under s. 28, 

In my opinion the Income-tax Officer was not 
justified in refusing to admit such evidence. |For theso 
‘reasors, and to this extent, the annwer to the question 
propounded is in the negative. 


Baoutey, J—I agree. 
Macey, J—I agree. 





APPELLATE CIVIL. 
ee Ser Arter Page i, Od a, a I My Be. 


BIMALANANDAN PRASAD 


* 
‘THE UNITED REFINERIES, LIMITED, 
AND OTHERS* 


entn-No pen ioral repre Praebre 
‘Gar Vf WO, 0,4, nA! of me wet mee of 
patented anni eet @ rle—Ataary re 
‘ra payin of Lage 
uted = me ce etn Pecans wih te oe 2 
mee be es grein a pega wk On Trae 
FE Ges ree Cae age ee gene a 
wee 
Mdacmate Rah Gan 9. Lach De, LER. 36 Cal 0; Raph» 
Senay Day 1A 251: Raila par + Ramamechariar, TLR. 
Seas Seiiandra Naa Rabinncn Bh, LR 57 CS 
Powel 
‘God Pow Appel a a bem oe oe Dae Goa 
_tcenty ene bec Me Sed HL 








fla 
HE 


wml 


i 


oe 
ie 


INDIAN LAW REPORTS. [Vol XI 


“nr tev, bing ot sy Sa a Somer an 
the ep pan pers eben yl ow 
Se cenee cia a ea areal rere: 
Sng tewr med : 
Teng ly 391A. 14; Fis Sharon Amara LAY 
sen fied 
Woe aw tee om ot may fh em he er ot 
tae cr pons whch acy ba won rc Pl ay 
(phactanes spanon ar shew Sr eacine spe ce 
(Stig inani ie oe ne bmn ged mt 
Paver od eroenr tenet rn 
Te kenge Te Intnl 8 RRC, Lae Lem 
walt mt} Ev Novas Rosas neste USO 
Sir tepee at 8 OBE ear 





Hay for the appellant. A notice of the 
tion, to execute the decree was lenund to the judgneat- 
debtors but the advocates for the judgment-debtors 
refused to accept it on the groufid of want of 
instructions in that bebalt. Thereafter one of the 
jodgment-debtors died, and no attempt was made to 
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of execution to the appellant as the legal representative 
“of the deceased judgment-debtor, therefore, vitiated 
the sale. See Smith v. Kailash Chandra Chakraverty (I) ; 
Raghunath Das v. Sundar Das (2); Rajagopala AxvaT mq 
« iar'(3); Chandi Prasad ¥. Janna (8); 
Sriskchandra Nandi ¥. Rakatannessa Bibi (5). 

‘The notice that appeared in the newspapers was 


ifpige 
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was only after such service that the judgment-debtor 


died. 


nse 
ord 


Chandi Prasad ¥. Jamna cited by the appellant 
‘Code, and on failure to issue a second notice 


relates to Order 24, rule 66, and mot rule 22. 
Hay in reply. The consent onder was made solely 

in connection with the appeal to the Privy Council. 
Raghunath Das v. Sundar Das was decided under 
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application for execution 


by way of sale of the refinery be issued to Bimala- 


‘nandan Prasad through, 


ht on the 
2th 
Di 


of the 4th appellant. On the 11 
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Ist respondent applied to the 
Hanthawaddy for an order (i) “: 
Bimalanandan Prasad be 

Bahadur Robinandan Prasad as his 
tative ; (i) that notice of the 


September 1930), was 
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tthe appellant both by registered post and, by advertise- "= 
meat in the “Pioncer” newspaper, and, on the 2ist Sa 
‘September 1931, the District Court ordered that the Faans 
following notice should be served upon the appellant tw Sere 
in the manner therein stated: = 

Pam C. 


Notice to show cause. 
1% THE DISTRICT COUKT OF HANTHAWADDY AT 
RANGOON IN THE PROVINCE OF BURMA. 
Cora Exnoerion No. 30 or 1931 

Arining oat of Cod Rigeler Suit Xo 


UNITED REFINERIES (BURMA, LIMITED Decne 








RAM RAGHUBIR LAL axo youn ommans (Joomeeet-pewronl. 
‘ToRemamammes Pune of Temengw, Ber, Ciys ie sat 
leg representative of Hal Babader Robinandan Prd (de- 

ceed te Sth defenduct abowe sumed. 

Wrens the decee-tcider have side application to his 
Cont for the execaton cf thelr Gecree by the ale of the ol 
refoery betings and laods wtuate at Thiawa, aod fceming the 
‘mbjoct-matier othe mit, and whereas the Court has ordered the 
‘le tobe held you are hereby noted to appear befoce this Court 
‘on or before October 150h, 1931, t0 show cae, if any, why the 
‘id sale should not beheld ailing which the sale will proceed, 

Given under my Band, etc. 

(Sd) fous P Dore, 


Kore —The she tbe sete “Tae Pte” rpm, Abe te 
eared bepenent Peta eats Fre 

On the 22ad October 1931 substituted service of 
the notice was held to have been duly effected, and 
it was ordered jhat 2 proclamation should be drawn 
‘up for 2 sale of the property on 30th November 1931, 
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(On the 23nd October the proclamation was duly made 
and on the 30th November the sale took place. In 
my opinion the notice of the 2Ist September 1931 
‘was intended to be, and was, a valid notice under 
Order 21, rule 22. I am further of opinion that, 
‘even if (contrary to the opinion that 1 bold) the suid 
notice did not comply with the provisions of Order 
21, role 22, in the circumstances obtaining in the 
present case itis not open to the appellzat to contend 
that the sale was thereby rendered in whole or in 
part a nullity. [am at one with theleamed District 
Jodge in thinking that at all material times the appel- 
lant andlor his agents or advocates authorised in that 
Deball were fully aware of the procesdings that had 
been taken in Civil Execution No 30 of 1931. 
Indeed, it is common ground that, on the 25th 


November 1931, Messrs. Cowasjee, Anklesaria 
Jeejeebhoy, the advocates of the appellant and of 
2nd, Sre and Ath respondents, duly authorised in 
behalf, Gled ap application in the High Court for the 


Eek 


the said application in the following terms : 

IN THE HIGH COURT OF JUDICATURE AT RANGOON. 
Crm Meatiameces Arrucinios No. 188 oF 1930. 
RAM RAGHUBIR LAL axo orwrm (Arrrssass! 


ated Rangoon, the 2108 day of November 1951. 
Maing Bese the leroed advocates forthe applicacts and the 
‘at renpondent by consent ti ordered that the application for” 
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November 1931, Messrs 
‘Cowasjee, Anklesaria and Jeejeebloy, purporting to ac 
of the appellant and the 2nd, 3rd and 4th 

fied an application in the District 

‘of Hanthawaddy “that the sale br the receiver 
‘estponed. tor four mocha” That application 


i 
5 


Now, the object and effect of Order 21, rule 22, 
as 1 ventured to point out in Manmatha Nath 
Ghose v, Lachini Debi (1) ; is 
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Parker, delivering the judgment of the Jodiciaf 
Committee, observed : 


* As hid doven in Gopat Chandar ¥. Gunasnen! Dest 


(2 nccce wader section 248 of the Code (now Onder 21,rale 23) 





‘The lav, in my opinion, has remained the same 
notwithstanding the addition 10 the provisions of 
4% 248 of sub-rule (2) of Order 21, rule 22, and 
a sale held in the course of execution proceedings 
‘without the issue of a notics to the legal representative 
‘of a party in a case to which Order 21, rule 22, applies 
in irregular and inoperative as against such legal 
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decision on the merits when these are submitted to him. Bot 
‘ete ae numero authori which establish that when ina 
‘cause which the Judge is competent to try, the parties without 
objection join issaevand go to teal upon the merit, the defendant 


sa 
Pian 


‘canoer sabseqseaty dipate- his jriadiction upon the ground that Ts, Onze 
‘tr 


there were ivegalaties in the inital procedure, which i cbjected 
tat the Gre, would hae ld fo the Gain cf the anit” 
‘The same rule was laid down by West J. in Vishnu 
Satheram Nagarkar v. Krishnarao Malkar (1), wher 
his Lordship held 
"that where juradiction over the wbject-matier existe, requir 
ng only to be inwhed io the right way, the party who ba: 
amt or alow! the Court to exercise it ta 2 wrong way cane 
afeerwaréa turn round ae challenge the leglcy the proceeding 
oe Be cas ervtaton = aacigece 
Had there indeed been no jrinticion cer the 
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of infants under the Infants Relief’ Act, 1874, 
that the statute or rule was enacted not merely for 
the benefit of the person or the class of persons 


to which it applies but upon grounds of public 1, 


interest ; and in such cases; no doubt, the persons 
in whose favour the enactment works cannot be 
barred by their own conduct from invoking the aid 
of the statute or rule that has been passed in. the 
interest of the public generally. As Bayley J. obser- 
ved in The King v The Inhabitants of Hipswell (1) 
“ie la said that void is sometimes construed voidable, and 
where the provision is incodsced for the benefit of the parties 
conly, mich a coosration may be right: but where it is 
fniroduced for pubic purpose and to proiectthove who are 
incapable of poteting themetvea it slcw!d be iven its fll 
foree and eect.” 

‘Thus, when referring to the provisions of the Infants 
Relief Act (1874), in R. Leslie, Limited v Sheil (2) 
Lord Sumner pointed out 

“at it was thought necewary to safeguard the weaknew of 
infants at large even though here agd there a jovenle knave 
See also Nowab of Murshidabad v. Bilas Roy 
Chowdhuri (3)and Ex-parte Pratt (4), In each 
case, however, regard must be had to the intention 
‘of the legislature in enacting the rule, and in cases 
such as the present case, in. which a rule has beon 
enacted solely for the protection of judgment-debtors 
and. their estates, and not upon grounds of pul 
policy or in the interest of the public generally, in 
my opinion it is clear both upon principle and 
authority that a person in whose favour the rule 
‘operates may Sy his conduct debar himself from 
the right of inssting upon its enforcement. 
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refinery in these executiua proceedings, neither 
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hn under Order 21, rule 

se sntrodweto. For these reasons, in my opinion, 
the appeal fails, and- must be dismissed with 

five gold mohurs, + 


‘coats, 

Mya Be, J.—I fully concur in the judgment 
ot my Lord, the Chiet Justice, and have nothing 
to add to it 
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Moore for the insolvent. 

Oficial dssignee in person, 

Sex, J.—This matter comes up before me asa 
result of the report made by the Official Assignee, 
The insolvent did not prosecute his insolvency, and 
‘the case was struck off the pending list_ for failure 
fon ‘his part to apply for discharge. The Official 
‘Assignee having obtained information that moneys 
fare payable to the insolvent from the General Provi- 
dent Fund called upon the insolvent to hand aver 
to him these moneys for the benefit of his creditors. 
‘The procedure he adopted was to request the insol- 
vent to give him his consent in writing 0 as to 
enable him to withdraw the moneys due to the 
insolvent in the General Provident Fund. This 
prosatare the Ola Asienen sdoped, ba ae, to 

any objection that might be raised as to the 
Stacaniliy st tee’ moceye nodes n 60 of the 
Civil Procedure Code. The insolvent did not agree 
to the request of the Official Assignee, and in fact 
did not appear before him at all, and’ gave him no 
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2 compulsory deposit There are the signiticant 
Words “until the happening of some specified 
‘contingency,",and in this case the happening of the 
specified contingency is the cessation of the insolvent 
being in the service &{ the Government Telegraph 
Department. 1 would therefore hold that on the 
facts appearing in this case the moneys in the 
Governinent Provident Fund are compulsory deposits. 

‘The next question urged before me is that, if it 
is a compulsory deposit, the insolvent being 
charged and the money being payable to him by 
virtue of his having ceased to be in the employment 
of the Telegraph Department, it has vested inthe 
Official Assignee, and the Oficial Assignee is there 
fore entitled to call upon him to place the money at 
his disposal for the benefit of the creditors. 1am 
tunable to accede to this argument. It is quite clear 
by the terms of & 3 (1) of the Provident Funds 
‘Act that in respect of a compulsory deposit the 
Official Assignee shall ave no. claim of any kind. 
‘There are express words to the effect that be shall 
not be entitled to it. In the face of the clear words 
of the section T miust hold that the Oficial Assignee 
is not enlitled to demand even from an undischarged 
insolvent moneys which come under the definition 
of a compulsory deposit. 

Tt might be that if these moneys came. into the 
hhands of the insolvent and the Oficial Assignee 
then took steps before his disposal of these moneys, 
to realise the same, the insolvent might be ordered 
to pay up these sums for the general benefit of his 
creditors, But this is not the case here, and, in the 
ircumstances, I direct ‘the Official Assignee to 
relinguish his claim to the moneys as set out 

and I see no reason to order the arrest of 
the insolvent for alleged contempt of Court. 
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* Certain acts of insolvency can, moreover be 
deemed to be continuing acts of insolvency, as lin 
Re Alice Alderson Ex-parte Jackson (1), which was a 
‘ease of a debtor absenting himself, 


Burjorjce (with hie Doctor) for the Ast respon- 
dent. The petitioning creditor must allege specii- 
cally an available act of insolvency. It is not for 
the debtor to ask for particulars if the petition is 
vague. ‘The lawyer's letter in this case merely asked 
for time to pay, or in, the alternative suggested 
4 business proposition, viz» to hand over the business 
‘of the debtor to the ‘creditor for him to carry on. 
‘The test to determine whether a debtor's letter 
amounts to notice of suspension of the payment of debts 
bby him is to see what effect it produces on the 
‘minds of the persons to hom it is addressed, As 
‘expressed by Lord Robertson, in Clough v. Samuet (2), 
this is merely a case of a man who, faced by a balance 
sheet which means speedy ruin, tries to arrange 
with his more pressing creditors, aid so staggers on. 

+ Moreover, ia this case there has been no actual 
suspension ofthe payment of debts to creditors generally, 
Decause right up to the day of the presentation of 
the petition the debtor has been meeting his obliga- 
tions, and had, in fact, paid interest to the petitioning 
creditor himself on the previous day. 


Pace, CJ.—This appeal must be dismissed. 

In paragraph (3) of the amended petition the 
appellant firm alleged : 

(3) That the mid P. Dorasaneny Moodaia alias P. D, 
Sawny has within theee months before the dato of presesttion of 
‘his petition commited the following act of iaslvency, et. — 

+ (a) That the debtor gave notice on several occasions orally 
‘2d fall by his pleader’s eter dated te 12 da 


array Dams Ac eve 


7 


ox 

ae, 
oy 

ag 





8 INDIAN LAW REPORTS. [Vor XT 


so of November 1931, a copy of whichis attached here- 
Pom to, gave nice tha he has suspended or is aboat to 
[spend paymeat of his debt.” 
poco. Now, the first matter that calls for comment is, 
‘tin the form of this paragraph in the petition. It is to- 
niones. be observed that in paragraph 3 the appellant firm 
does not purport to set out separate acts of insol- 
veney by reason of one or more notices that 
the debtor has suspended or was about to suspend 
payment of his debts, but sets out what it states to 
be “the following act (not acts) of insolven 
and that on several occasions orally, and. finally by 
a letter of the 12th November 1931, the debtor gave 
notice that he had suspended cr was about to 
suspend payment of his debts. 
‘The proof of the commission of an act of 
jlvency must be strict and precise, and where it 
alleged that a debtor has given notice that he has 
suspended or is about to suspend payment of his 
debts, the time, place and particulars of the notice 
should be accurately specified. It is true that no. 
formal objection appears to have been taken to the 
vagueness of the allegations in pangraph (31 of ‘the 
petition, but in my opinion it is incumbent op—the 
Court to scrutinise with meticulous care the evidence 
which is led in support of so inadequately defined 
an act of insolvency. What is meant by the words 
in 5, 9 (g) of the Presidency Towns Insolvency 
‘Act "if he gives notice to any of his creditors that 
he has suspended, or that he is about to suspend, 
payment of his debts” is explained in Clough v. 
Samuel and others (1). Lord Robertson observed 
that 


“the suspension of payment of his debts ie 2 speci 
and deliberate (in the sease of intentional) act of the debtor 
pa 
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The witness added 
“K thiok he ld this to August or Septeibe.” 
‘There again I am not satisfied that the statement 
‘was made within three months before the presenta- 
tion_of the petition. 
‘The third statement was to the following effect : 
‘ Tihawe ready told you tam uasble to pay vou, You 
may do your worst” 








“0 —Bat be went os. repeting that be cil not te able 
‘por ay of the creditors? 
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Williams for the appellants. 
Lambert (Assistast Government Advocate) for the 
crown. 


Baoutey, J.—The two appellants have been 
convicted of possession of opium and coctine under 





‘The case for the Crown is that on a search being 
‘made in the upper floor of the house where they lived 
‘opium-and cocaine were found in various places, some 
in a drawer which was opened by a key which was in 
‘the possession of the second appellant, who is the wife 
of the frst appellant. 

Three points have been taken up in arguing the 
appeal : the fist point is that as the search was irre- 
‘gulsr no conviction can be based on the possession of 

property alleged to have been found during the 
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search ; the second is that the finding of this property 
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‘Burma, Hartnoll J. beld that if search was irregular 
the fact that certain articles were foun could neverthe- 
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‘iving too much weight to technical points in the trial 
‘ofa criminal case was emphasized, by his Lordship 
the Chief Justice, when those techaicalities can in no 
‘way cause a failure of justice, and it must be remem- 
bered that the acquittal of a guilty accused is just as 
much a miscarriage of justice as the conviction of an 
innocent person. “If the appellants were in possession 
‘of the opium and cocaine, the subject-matter of the 
resent case, it woold be a lamentable failure of justice 
if they were to be held entitled to an acquittal merely 
because the Excise laspector wrote the names of the 
search witnesses in the search lst, instead of the search 
‘witnesses signing their own names. It is admitted in 
the present case that there were irregularities. in 
connection with the search, but, nevertheless, if the 
fact that these articles were found in the possession of 
the appellants is proved their conviction mast follow. 


His Lordship then proceeded to consider the case 
‘on the merits, and dismissed the appeal. 
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‘aid ofa silt to 2 minor by his father, or other guardian, Bat 


toa pit by a grandisthe to bis minor grandsons if thee father 
inaliveand has not been Geprived of hi rit and powers as 
suardian, even though the minors have always lived withthe 
srandiather and have been brought up and mainained by him.” 

In the present case-it is admitted that the father 
of the minors was alive and that he would be the 
natural guardian of the minors, It is not alleged 
that the property was made over to the father on behalf 
of the minors as their natural guardian. All that is 
alleged in this ease is that the mother took possession 
fof the property and managed the same and disposed 
of it, Bot the mother was not the natural guardian 
of her sons and it cannot be said that she was in 
possession of the property as the guardian of her sons. 
Ik the property had been made over to hor and pul 
benami in the mmer of her sons then she would 
naturally be in possession of the property and damage 
thet same. 1am not, therefore, convinced that there 
was any gift of this property to’ she grandsons, and, 
even if there had been a gift, it had not been perfected 
by making over possession. It is not necessary for 
me to go into the question of Mushaa but T am 
inclined to think that a gift ofa piece of land capable of 
partition to two persons jointly is property covered by 
the doctrine Mushaa and, therefore, not valid. 

‘The appealsar, therefore, dismissed with costs. 











Te 


soe 


this exception sbouid be stricly construed. Tt doesnot extend. Sox wean 


sks 
Stu 


Be, 


7 


12 


wos 
ate 


INDIAN LAW REPORTS. [Vou XI 


APPELLATE CIVIL . 
eee Mr, Ie Bae, 


MA HME axp*ormens, 
5 
MA PON. 
erage tion ef Tramcr by emma ete ports all 
chef rs Tresor nec raging ac ommetgart 

‘Reon ht ad neuroma BudShe hmd am h 

tga bares marin ent. 

‘were oiagor parts le coneey the whe intereat f Nmuc ud 
ie cutergnerothw mrigoané pene tbe oatgagee nf eiacion 
‘te warpage dete nse bo comey i ere ol In 
the ropery the nevigngt ao proprtetay evn ts raped of the 
‘Sorte treat whe he hat ae oem the meriggen 

‘Wheres Duras Rodin hebuod has weninge the Het prove of 
biel tod his wie wh het hale and coment, te egagee 
Argento en In haut and Mb omits > ae cer tom. te 
(Sovcuce eee ibe aopertve ot agai hare Bal pee the 
merwoeet pore 

AYR. Cher Firm % Moone Thaw Daing. LL. 9 Ran. 586 








—_—— 
Cok Set hype Wn 0 HO am Pageant ea 
coat Magee Os Append 3. BL - 
"Ya Ma Oy anther, Samad Ye, wee coemertgnes —E 
Pap ce . 


3 


RANGOON SERIES. 


Vou XI) 


from Goar oa the Law of Transfer, pars- 


i 


nn 
uli if 
at Hi ii 





INDIAN LAW REPORTS. [Vot. XI 


HMMM eed tHE pian] F 
aca st 

a HE Leacauall 
Ha rilattepidd thy 
ie ae a i 
lide ails Pane i 


ald 


4s 


RANGOON SERIES. 


end 


abdij 


it 


tH 


it 





Hynb a a2 fH) 
dae dlls tape 
A ile ei 
fa dads salted 
suet te IME 
Weill pail 
iui ies 


116 


ws 
mt 


INDIAN LAW REPORTS. (Vot. XI 


FULL BENCH. 


or Sr Art Pan Clare, rn Das om Mr Jee 
a 3 


IN RE BABOO JIVAN HANSRAJ 
IRRAWADDY FLOTILLA COMPANY.* 





attachment contained in 8, 60 (A) of the Civil Proce: 
dure Code does not apply to money in a private 
provident fund, not recognised by the Provident 
Funds Act of 1925, 8. of the Act provides for 
the recognition of private provident funds, by means 
‘of a notification in the official Gazette, bat 
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+ The provident fund rules, in so far that they 
‘sate that the directors have an absolute discretion 
to pay or withhold the money lying to the cr 
of a subscriber tor him or to his heirs are ultra 
vires, as their purport is to defeat the just rights 
of creditors. A trust can only be created for a 
“tawful_parpose” (s. 4 of the Trusts Act), and these 
wrules, if allowed to operate, would defeat the 
provisions of law relating to the realisation of debts. 

It may be that so far as the company’s con- 
tributions are concerned, they are not attachable ; 
but the employee's subscriptions are, 


McDonnell (or the respondent. ‘The deductions 
to the fund are made compulsorily and consequently 
this compulsory deduction ought not to be regarded 
as the subscriber's property till actually paid to him. 
‘The money is vested in trustees, and cannot be touched. 
‘© Clause 14 of the rules gives an absolute dis- 
ceretion to the trustees to pay or not to pay the 
amount, and the money cannot therefore be regarded 
asa “debt i 





© Pace, C.J.—This reference may be ‘disposed of 


quite shortly. The question propounded is: 

“Cam the attachment in mit be given eflet with reference to 
the fond to which the deceased Manag San U was entitled under 
the Bene6t Scheme of the Ierwaddy Foil Company to which 
hae was a contrite"? 

No one can read the scheme without being 
conscious of iis imperfections. I have no doubt 
that the Imawaddy Flotilla Company intended by the 
‘scheme to benefit their employees during their life- 
fime after they had ceased to be in the employment 
‘of the: company throagh retirement, accident or ill- 

+ health or if they dicd while in the employment 
of the company that their dependants shouldbe 
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Company contributed a sum equal to the aggregate 
amount of the sebscriptions of the members for the | in 
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purpose 
‘to the jodgment-debtor or his estate, But a sum i 
nota debt which a person may or may not pay i 
his uncontrolled discretion ; and n my opinion it is 
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3 of the applicant and the respondent we propose 
aise filly to dispose of this case. In our opinion the 
‘iSzii" application in revision fails and is dismissed. We 
tmatiner Make po order as to costs. * 
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‘The proper 
determined by 2 consideration of the relief sought. oxy" iron, 
See In re Manohar G. Ta'mbekar (1). In this case, the 
applicant is seeking to have the order as to costs alone 
‘set aside. Articie 1, schedule I, of the Court-Fees Act 


appeal has been filed within 90 days from the date 
‘of the ‘decree and in wuch cases article $ states that, 





Eggar (Goverament Advocate) for the Crown, The 
swords of the Act ae clear and where the words of the 
Act ae clear itis aot the fanction of the Court to put a 
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imaginary plaint or memorandum of appeal. To hold 
otherwise would defeat the policy ofthe law which by 


second mortgagee, was made a party to that suit. The 
trial Court dismissed the suit. On appeal the District 
Judge passed the usual preliminary mortgage decree in 
favour of Daw Hoo. One of the defendants appealed 
to, the High Court, and the present applicant was made 
a'respondent in the said appeal. The appeal was 
successful. and the suit was dismissed as against the 
appellant, the present applicant, and another, and a 
money decree was passed against the other defendants, 
who were mortgagors. 


should be the same a8 the fee paid on the 


Thave no 


{in accepting the view held by the Madras 


int or memorandum of appeal. 


High Courts that it is sulflicient if fees are 
‘ca the actual relief sought for in the application 


review. 


The learned advocate for the applicant has urged 
‘before me that the whole question turns on the 
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‘me that if the view of the Calcutta, 
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review by a respondent where he is asking for review 
‘of the judgment only so-far as it affects the question "7 
of the costs’awarded against him. P 

| therefore hold that the application for review must uw's 
, be stamped ad raiorem on the amount or sum awarded 
as costs against the applicant in the appellate Court, 
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Robertson for the applicant. 
Maung Kyaw for the respondent. 


Bacutey, J.—This is an application for revision of 
an order passed by the officiating Chief Judge of the 
Court of Small Causes, Rangoon, in an execution 
matter. There have been previous cases between the 
parties, but the one with which we are now concerned 
is Civil Execution No. 2423 of 1931. 

‘The respondent is the liquidator of a co-operative 
society. On March 17th, 1931, he filed an application 
for exccution of a decree for Rs. 591 plus costs passed 
bby him against the applicant. ‘The application was: 
made under s. 47 (3) of the Burma Co-operative 
Societies Act, 1927. ‘The applicant filed a written 
objection, but the learned Judge held that he was 
precluded from makjag any enquiry into the merits 
or demerits of the order of the liquidator and had no- 
option but to enforce it. He appeared to regard him- 
self as bound by the wording of s 47 (2) which 
states that the liquidator has power, among other 
things, to determine by what person’ and in what 
proportions the costs of the Liquidator are to be borne, 
and by s. 47 (5) which states that orders made 
tunder this section shall be endorsed when application 
& made by the liquidator to any Civil Court having 
to beurisdiction in the same manner as a decree of 
dent ittourt, Reference might perhaps also be made 
adopted’ im which states that save as expressly 
10 different Civil Court shall have any jurisdiction 
underlie thes any matter connected with the dissolo-+ 
fled by @ Ming up of a cooperative society under 
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* of Small Comes for ‘execution of the sect order of contibur 0 
ca." singe 
It seems clear that the argument before me took 
a different course’ to that which it took before the Htinay, 
Bench. It was contended that the sum of Rs, 591 Tums" 
‘was not costs of the Tiquidation at all, but costs in. co‘ 
the suit, and the significant admission was made scarry 
before me by respondent's advocate which I 00k" pycery, 5 
down. “This was a test case because an attack wis 
* made on the very basis of the co-operative liquidator's 
position in general and therefore expensive counsel 
had to be engaged.” In other words these costs 
were incurred, not solely as expenses of the liquida- 
tion of this particular society, but for determining a 
‘question which affected the whole of the co-operative 
movement. No doubt the Rs. 70 paid by the applicant 
‘could fairly be regarded as the proportion. allottable 
to the liquidation of the society involved, the remain- 
der I hold definitely not to be expenses of the 
liquidation of the society in question, but to be 
‘expenses incurred for the prestimed benefit of the 
| whole co-operative movement, or at all events to 
strengthen the position and powers of all liquida- 
tors of co-operative societies. 
‘The question, therefore, now resolves itself into 
this, Does 5.49 of the Act, by itself; or in 
‘conjunction with s. 47, prevent the Civil Courts 
from ever looking into, as opposed to merely looking 
af, an order purporting to have been passed by a 


eee alae 41 
‘position now is that the liquidator has applied 
to the Civil Court to execute his order by execution 
proceedings ; and when a liquidator apflics to a Civil 
Court for enforcement of his order the proceedings 
“must from that point onwards be regarded as the 
proceedings of the Civil Court. 
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“possibly” as meaning “in any reasonable way.” 
‘This certainly implies that if the order can in no way 
‘be regarded as one under s. 42, the Judge would not 
Ihave been bound to enforce it. 

In Ganpat Ramdas v. Krishnadas Padmanaba (1) 
in the judgment of Macleod C.J. on p. 584 occurs 
‘the passage: 

Ot course ifthe liquidator pases an order which goes not 
-come within 42, thai ferent matter altogether” 

‘The published rulings on this point of this 
High Court do not appear very clear. In Maung 
Aung Nyein ¥. Maung Gale (2) at p. 535 appears 
the sentence : 

- sn order f a igidator is abtolutely final and 
there is no check imposed either by way of appeal or revision 
acest any orders pase’ hy the liquidator.” 

Referring to the sume ruling in Maung Ba Lat 
¥. Liquidator, Konmendine Thathanahita Co-operative 
Society (3) the same Judge (Chari J.) says (at p. $82) 

“In Moung Ang Nyinv. Maung Gale 1 hed that a Ci 
Court executing. an order of liquidate‘ ad no power to refuse 
-execation on the groond that the liuidator ad no jradition 
to pam an order and that therefore ita ailiy” 
bbut nevertheless on p. $37 of the report of Maung 
Aung, Nyein v. Maung Gale (2) 1 find the passage : 

«ther is no want of jrisdiction in the Haldane 
‘in the sense thatthe order panned was entirely without jurisdiction 
which could be igoored by any Court of tw whose duty ti 0 
felorce that order” 





This passage to my mind would clearly support 


‘the proposition that if a liguidator's order were 

made without jurisdiction a Civil Court would be 

justified in refusing to enforce it. Vidg also Maung 

Ba J’'s construction of s. 49 of the Act, reproduced 

-on p. 583 of the same raling. : 
oy 
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Antiesaria for the applicant. 
Hay and Chari for the respondents, 


In Civil Execution No. 9 of 1931 of the Subdivi- 
sional Court of Kyaukian, the AV.P.LN. Firm 
(the Ist respondent) attached certain paddy belonging 
to two of their jodgment-debtors, Maung Hla Maung 
and Ma Ein Myaung. On behalf of Ma Ein Myaung 
and himself Maung Hla Maung applied for stay of 


—___________ 
it Reon Now 171 an 172 918 tre ear othe Babi? 
deel Coat of Ryans in Chel aston Cae Ma 9 1. 
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execution and offered a piece. of paddy land as 
‘Security for the due satisfaction of the decree. The 
paddy land was standing in the mame of Ma Bin 
Myaung and her méther Ma Min Baw (the applicant). 
‘An affidavit was produced purporting to. bear the 
mark of Ma Min Baw in which she stated that she 
had aythorized Maung Hla Maung to act as_her 
agent dnd to sign the security bond on her behalf. 
The security was accepted by the, Court and the 
ond was signed by Ma Ein Myaung and by Maung Hla 
‘Maung for himsef and as agent of Ma Min Baw. As the 
decree was not satisfied, the land was ultimately sold in 
‘execution and was bought by the 1st respondent firm, 

‘Ma Min Baw now applied to have the sale set 
‘aside alleging that she had never agreed to stand 
surety and never authorized Maung Hla Maung to 


aside the sale came under Order 21, rule 89, or rule 
90 of the Civil Procedure Code, and in either case 
under amended by the Rule Committee 
of the High Court, the applicant must deposit a sum 
‘of in Court, 


‘money in and, a8 0 money was deposited, 
the application was dismissed. 

‘Ma Min Baw appealed to the District Judge of 
Hanthawaddy'who directed that an enquiry should 
tbe held by the executing Court under s. 47 of the 
‘Civil “Procedure Code! On the application of the 
Ist respondent firm this ordey, was set aside by the 


High Court as made without jérisdiction. 

‘Ma Min Bax now filed two applications for 
Tevision in the High Court, one to revise the order 
‘Bf the Subdivisional Court directing exedition to 
proceed without notice to her and the other against 
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‘open to the party. 

In Administrator-General of Burma x. C.R.V.VS. 
‘Chettyar Firm (1) the party aggrieved had a right by 
way of appeal to the District Court but the High 
Court, regarding the case as an exceptional one, 
interfered in revision. 

In Emperor v. Bihari Lal (2) it was tsid down 
that there is no invariable rule of the High Court 
under which an application for revision under s, 115 
should be refused where any otber remedy is open, 
excepting, of course, in cases where an appeal lies to 
‘the High Court, 

In Mahadeo Prasad v. Khubi Ram (3) it was 
inted out that s. 115 does not require that no, appeal 
in the meantime should have been preferred to the 
District Judge, or that, if it is preferred, it is only the 
‘order of the District Judge that can be revised and 
in a case where an appeal had been fled to the District 
Judge from which no appeal ly to the High Court, 
‘the High Coust dealt in revision with the order of the 
original Court. 

‘in Umed Mal v. Chand Mal (4) the Privy Council 
upheld the decision of the Chief Commissioner of 
‘Ajmer-Merwara acting as a High Court, in which he 
dealt under s. 115 with a decree which bad been 
Confirmed on first appeal and {rom which no second 
appeal lay because the point taken up was entirely a 
point of fact. 

In Indubkuskan Das ¥. Haricharan Mandal (5) it 
was laid down, in terms of the headnote, that it is 
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not an invariable rule of the High Court to refuse to 
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take use of its revisional powers under s. 115 when ta 


there is another legal remedy open, for example, by 


way of a rogolir suit. tis question to be decided S12 


jn the circumslances of each case whether a Court 


ofome 


will go into the matter in revision or relegate the ‘moma. ) 


party to a suit, and the same principle was laid down 
in Kiushnud Husain v. Janki Prasad (1). 

In the present case the applicant, if her allegations 
are true, has been grievously wronged and her 
allegations have as yet not been enquired into, At 
present she only asks for an enquiry. The facts which 
T have mentioned show that if Maung Hla Maung is 
acting dishonestly the proceedings had taken a tug, 
which undoubiedly played into his hand. He had 
‘nly to produce some woman to put a cross-mark on 
a petition before the Commissioner for Oaths and the 
whole transaction would go through facilitated by the 
fact that notices were issued not 0 Ma Min Baw but 
to himself, because be says he was her agent. It 
fear a most common practiée of all Subordinate 
Courts to confuse agents with principals and to regard 
the principal as the agent. Obviously in this case 
notices should have been issued in name, at any rate, 
to Ma Min Bay and not to Maung Hla Maung. The 
applicant had beon doing her best to get an enquiry, 
‘She may have been ill-advised in the remedy which 
‘she sought but that was the fault of her legal advisers, 
not of “herself, She has already filed an appeal 
which has been dealt with in revision and now the 
‘present applications for revision are being dealt with 
‘and the order complained of is nearly two years 
‘old. To direct her to initiate proceedings yet again 
‘would be, in my opinion, most undesirable. 








= ) ova) AL SS an S, 





INDIAN LAW REPORTS. [Vot. XI 


S. 115 says that the High Court may make such 
order as it thinks fit and it is a matter for consider- 
ation what the form of that order may be. If Ma Min 
Baw either by her own action or by the action of 
her duly authorised agent or by some form’ of estoppel 


|. is bound by the security bond executed, then 


undoubtedly all these proceedings ought to stand. If 
‘on the other hand the security bond does not bind 
hher, then the sale of her interest in the land dealt with 
‘must undoubtedly be set aside. I therefore direct the 
trial Court to issue the notices which should have 
been issued in April 1931, under s. 145, to Ma Min 
Baw and give her an opportunity of showing cause 
why her interest in the Jand should not be sold. If 
she shows good cause, then the sale of her interest in 
the land will be set aside. 


[The 
of costs] 
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PK. Bose for the appellant. 
A. N. Basu for the respondents. 


Mosety, J-—This application in revision should 
have been filed and treated as an appeal. The 
suit.was one for the return of bridal gifts made to 

ere the promise of 

‘marriage had been broken, and the lower appellate 

the decree of the trial Court. Such 

the cognizance of a 

Small Cause Court, vide s. 35 (g) of the Second 
Si 
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case, vide Maung Gale v. Ma Hla Yin (2). 
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definition in the Transfer 


promissory note has been end Bion 
Bank, bat the instrument shows~ oe 5. 107% 
‘the Bank is similar to that of am Ould 
Moreover, #46 of the Negotiabh = oy 


shows that a negotiable instrument. “gy 
and delivered conditionally. X ‘ 
Trace, CJ. What is the property 
transferred ? Phy ediheepaeton 

the subject-matter ofthe trinser is not the ih, 

‘cf mortgage. What are the rights created in fx 
the Bank by this document, and what isthe * spy 
property" win 2 7) he indian Stamp Aap 


Whether the transaction is trated as a mortgage of © 
the promissory note or ofthe lability of the drawer on 
the note is immaterial. An actionable claim has been 
trnaered. * Spacied property "in 2 (17) goes 
that the property ought to be described clearly. 
dors not mean tng opr 

‘pote and the instrument ‘inf question 
should Berend together, and inorder to decide what 
‘stamp a particular document should bear the substance 
of the transaction is to be looked at. The transaction 
in this case is virtually a mortgage, and article 40: 


the case. 

In Reference under the Stamp Act) an assignment 
‘of future crops by way of security was treated as a 
mortgage of moveables. Queen-Empress v. Debendra: - 
Krishna Mitter (2) was a case of the deposit of a 
promissory note by way of security, and the 
‘ment setting out the terms of the transiction was beld 
to come within the definition of a mortgage in the 
Stamp Act. Sep also Reference under Stomp Aclp 
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1879 (1), a mortgage of debentures ; and In the matter, 9, 
of Ko Skway Aung v. Strang Stel & Co, (2), a mortgage "Praxis 
(of boats without possession. 

‘Though there is nd necessity for such an instra- 
ment as the preseat one, if there is one it must bear 


the proper stamp. 

‘The Stamp Act of 1879 had the words “ hypotheca- 
tion of moveable property” but by the amending Act 
of 3904 the words” pen or padgn" woe setae, 
without full regard to its fect, with the result that 2 
mortgage of moveables was relegated to aiicle 40. As 
the duty was too high for what was really an equit- 
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‘sidiReck ins nretion shall ink gtoper om condi that 
Sh Cah Creat hallo he extent cf Rs aad terete 
scored bythe Prominry Note berenaer mentioned "7 the 
sedeniqned .-. (Gaarantr) have delivered tothe md Bank a 
Tromimory Nate dated for Rs -. and interest payable 
en demand made by the Borrower in faweer of & sad for sufficient 














(ihe sid Proinisnory Note being intended as guarantee to the 
extent of Rs... and interest ox the balaace ‘om time to ne 
‘payable to the said Tank by the Berower and remaining wapaid 
(om sccomnt ofthe said Cash Credit which forthe purpone cf rch 
swnaotre shall be comidered erotionng Datwithstancing i may 
{nthe meantime at any tine or from time o ime be brought 
Credit util notice ia writing thatthe same i closed is given by 

on he snerstanding that the sd Bask 
stall beat Uberiy to take steps io enforce payment of the mid 
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sromisory note at any time aller uatice in writing, demanding 
sayment thereof posted tor at 2 ual or lst known adress 
and deat being made in payment fog thee das after the posit 
of such notice. And ¥" agree that the fact of the sae Bank not 
taking steps to enforce payment of the sid account or ofthe ssid 
Promisory Note until expiry of a period of three days after 
posting of wich notice or otherwise granting time to the Borrower 
ce any other oblgast or Guarantor shall inno way release 2 
trom 2 tabiity under the wid Promisor Note And "farther 
gree at it sball not be necesary fcr the sid. Bank to present 
the said Prominory Note for payment tothe Borrower or aay 
cher obliga or grranorbelore demanding parment from © 
or rng 2 thereon.” 

‘The document under consideration, in my opinion, 
is not an “instrument evidencing an agreement 
relating to the deposit ” of an instrument “* constitu- 

‘oF being evidence of the title to any property 
whatever" within article 6(/). The document, 

Fiijaw no doubt, records the fact that a promissory 

rote has been endorsed and delivered to the Bank 
by the guarantor of a customer's overdraft, but even 
assuming (without purporting to decide), that a 
promissory note is, or can be deemed to be, an 
instrument "constituting or being evidence of the 
to any property whatever,” im my opinion 
Foti is not an instrument relating to the 
‘deposit " of such an instrument within article 6 (1). 
Before gEteks is executed the guarantor has already 
transferred his rights in and under the promissory 
note to the Bank by endorsement and delivery, 
which primd facie would constitute a complete assign- 
‘ment of the guarantors interest and property in the 
‘promissory note. [S. 46 of Negotiable Instruments 
‘Act (XXVI of 1881).] Such a transaction cannot, 
- 
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falls within article 5 (¢) of Schedule I of the Indian 
‘Stamp Act, 1899, and is liable to Stamp Duty under 
that article as amended by s. 7 of Burma Act 
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Pace, CJ—This is a reference under 5 27 of 
the Workmen's Compensation Act (VIII of 1923), in 


“1. In my Workmen's Compenmaticn Case No. 8 of 1932 
‘he Berm On Compacy, Limited depotted nem of Re. 9804.0 
‘bs conspeamtion payable oo account cf the death of the Compuar's 
exployer Mane Nyt 

TS, The total amount payable amounted to Re. 1.050, tet the 

dedi 
(a) Ra 50 fee foneral expenses, 
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(@) Ru 19120, which amomat was paid to the deceased 
‘while be was sill in. Bowpinl before bis death ander 
the provisions of « 4 1)» of the Act 

“3. 1 with. rege to this later dedaction that rling ie 


Foc A ide Ree 6 of the Workmen's Compumation Res, 
1928) in paragraph 2 thereot sepa to indicate that the dedaction 
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= Ins 4 provision is also made for the payment 
‘mr asr to the workman of a lump sum in the case of an 
ustecion injury resulting in permanent, total ot partial disable- 
‘wects®®!. ment, and for half-monthly payments during temporary 

vais €1. disablement. 
‘The answer to the question propvunded, in my 












opinion, turns upon the construction of the’ proviso 
tos (1), which runs as follows : 

"provided tha there shall be dedocted fram ay lamp somo 
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Macuney, J.—I agree. 
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It is further to be borne in mind (i) that the man’ 
met his death on a public road, (ii) that the appellant. 
as licensee alone was entitled to erect the wooden pole 
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the electric supply lines in a safe 


The rent presi pu iol the appellant 


‘company is simple and clean cut, but, in my opinion,. 
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and the line and stay wire innocooes ? The appellant, 
‘and no one else. By means of the apparatus enclosed 


in the concrete meter box the supply of carrent to U Lun, 











nese ps 
en al best 
Tn petbeg tty! bit i 
illid | uh my HII 
et ite 
aij! agi 





H ie(liit ial BT eat 





170 * INDIAN LAW REPORTS. [Vou x1 


Re. St. The finding that the company was guilty 
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correctness of the conviction ‘on any -formal or 

technical ground, and the appeal has been presented 

fon behalf of the company and upon the 

that it was the company and not its 

Kitchen which had been convicted. 
and 


ily 


that the conviction and sentence of 
inthe alternative is set aside, the 
guilty of an offence under Role 
Electricity Rules for committing 
37, and the appellant is convicted of 
‘offence, and sentenced to pay a fine of 
‘Mya Bo, J—I concur in the j 
earned Chief Justice, 
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A. Eggar (Government. Advocate) for the Crown. 


‘The Provident Fund af the company is neither 


recognised by the Provident Funds Act, nor by 


Chapter IX of the Incomestax Act. The money 
contributed to the {and is not transferred to any 


frutees, but i lad by the company in its, busines 


‘These contribotions by the company and interest 
theron ar lathe sate of a “perqusite” and come 


witha the deldon of “salary” in 8.7 of the 
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(2) Any perso responsible for paying any income charge 
able under the head 'Salases shall atte ome of payment oduct 
Jncomectax on the amount payable at the rate applicable to the 

receivable by an employ8? In my opinion 
the emplayt’s sevice sith the company 
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CRIMINAL REFERENCE. 
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4. Eggar (Government Advocate) for the respon- 
dent. 8.142 isan important section, and the 
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the breach of a bye-law made by the 


Maymyo Municipality under s. 142 (e) of the Act. 
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Subdivisional Magistrate of Maymyo had no juris- 


‘© vow diction to order the applicant to pay a fine for the 


2 
ears 


aan Cy. 


breach of a bye-law made under s. 142 (2). The 
Subdivisional Magistrate, in passing the order under 
consideration, purported to act under x. 148 of 
the Burma Municipal Act, 1898 (as amended by 
12 of Burma Act I of 1931). S.148 runs as 
follows : 

“Whoever 

(@) contravenes offs o comply with, any provision of 
‘any of the sections, subsections or claoses of this 
‘Act mentioned inthe fist cxiuan of the flowing 
table, or of any rale oc bye-taw made thereunder: 
(0 fais to comply with any direction lnwflly vento, oF 
equisiton lawfuly rade upon hin, wader any of 
the ad provsions shall be poaished for ech sch 
coflence with fine which may extend tothe amount 
‘mentioned fn hat belt in the thre column of the 
‘aid table” 
8. 142 does not find a place in the first column of 
the fable annexed tos. 148, but at the end of the 
fable in the second column appears the following 
senten 
" Notices directions, requisitions and bye-lws generally for 
‘earying out the purpose: of this Act. forthe contravention of 
‘which to penalty is specially provided therein” 

In Brown v. National Provident Institution (1) 
Lord Cave observed : 

* Ttis mo doubt tree that if on the trve cxmstrection of = 
statute, not encoding tang atte, 2 Inna or fect appears, 
itis no part ofthe duty of the Cour to sory the deficiency : bot 
in choosing between two competing constructions each of them 
possble, t fs tot irrelevant to consider that ove of them is 
‘Consistent with the obvious purpose of the Act, while the other 
‘would render the statue eariions or abortive.” 

On behalf of the applicant it is contended that, 
whatever may have been the intention of the 
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PRIVY COUNCIL, 
RAM RAGHUBIR LAL axp orsers 


UNITED REFINERIES (BURMA), LIMITED 
‘AND OTHERS, 


(On Appeal trom the High Court at Rangoon) 


Linton Sae of Immonae Propet>—Foxr's hex Prea Reedy 
(orc embed rere ovens Sale Po ht Nome 
‘SCaimance by tiation fo Noise Novton-Say vader Vendors 
Tian sPom of Darne—tndlan Limitation dt TX ef 108, Sch, fy Ar 
o—rawdarof Property Ac UY of 383, 5 108 
‘company agree sll immorabe propery to » hm i tee nonin 5 

‘he agree! ot provi tat he em wot emai le he cone 

nce wos 4 nominee” The company comeye tthe S's songs Oy 8 
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1 ha he ably of he nominee ene, y i of he conreyace 
aoe ona fn ing Yeirea, within Oo memgat A. 126 te 
nan mon Ac 10 an tesco borg aga in by 

anni year he cemveyane as eae 

Frcs Con Bh Gopinath Ya Tha 9 LRA Cal. 39: 

















‘wana oon wer he pomne hd een med be 

"ders 10 Tanker Property et read Ore XXIV, 
ran bt he nd rl recente ye ven 
Retaaletelnte frm on preicinary reer se ne crea 
one. 

eter Be gh Cort, LL 9a 56s 

Appeal (No. 130 of 1931) from.a decree of the 
High Court (September 10, 1930) varying a decree 
of the District Court of Hanthawaddy (July 16, 1929). 

The suit was instituted by the company, respon- 
dents No. 1, against the members of a firm (now 
represented by appellants Nos. 1, 2and 4) and appellant 


* Praca —Lone Toma, Zono Tasca and So Grong wis 
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the nominee purchaser,, (here is no such right against 
the other appellants who represent the firm of Kashi 
Vishwanath & Co. , 

‘The determination of this question depends in their 
Lordships’ opinion upon the construction of the sale 
deed. The members of the firm were not parties to it 
and merely directed the vendors, as they had a right to 
do under the original agreement, to convey to the third 
‘appellant. The learned Judges of the High Court seem 
to have affirmed the liability of appellants 1, 2 and 4 
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APPELLATE CIVIL. 
ee Mr Ie Bap 


SIAUNG THIN MAUNG axp ornegs 9 


% 
. . ti 
MA SAW SHIN axp orvens’ ‘i 
Gaudin a Wanda ta ura’ oe hp of wars 
‘rite borane Beata mir 
amare Ri aw donk renee ada off her 
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Saat pn eco any at Un property on ware Tobe 
‘ated od ea pon at np be apd garam ln ht 
‘Scone he Cort wae be proven ete sara ad Ware A 
‘aon Had, LER GLH. WS. Hab Hh 19 BLT 
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+ Sanyal for the appellants, 
Mukerjee for the respondents, 


.—The plaintiffs, who are appellants in 
“this Court fled a suit against the six respondents 
claiming a mortgage over certain property. This 
Prgperty belonged to. defendants 2 to 6 inclusive, 
‘They were met by the defence that defendants 2 to 
inors at the time ‘the mortgage was 
centered into. The mortgage, it may be mentioned, 
‘avas signed only by the first three defendants. An 
was made to amend the plaint in which 
the that the mortgage was executed 
for the benefit of the defendants and for the sake of 
necessaries, but the application to amend the plaint 
‘was rejected, and an appeal against this refusal to 
allow amendment was alsb rejected, ‘The case in 
‘consequence went to trial on the original plaint with 
the result that the plaintiffs get a money decree for 
“= Chl Sced Appl No. 173 of 108 from Be fgets Dit 
cost pin are sa, 
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‘adduced, however, was that the plaintiffs should have 


been allowed to amend their plaint in order that they masse 


might get a decree binding the interests of the minors 
in the property purporting to have been mortgaged. 
It seems to me that to allow such amendment would 
‘be quite uselegs because even on the facts alleged 
‘the interests of the minors would not have been 
‘bound. The only person capable of executing the 
‘deed, who executed this mortgage, was Ma Saw Shin, 
She is the mother and the de facto guardian pf the 
minors, but no case has been brought to my notice 
‘which is authority for holding that the de facto 
guardian of a Burmese Buddhist is able to bind his 
‘ward's estate. 

For the appellants the only case quoted was 
Bon Kei x. SKRSKR. Firm (1); but this case 
seems to me to be entirely irrelevant to the point 
now in issue. This was a case in which Chinese 
Buddhists were concerned, In the argument and in 
the judgment nothing is said with regard to the 
‘powers of a guardian to deal with the interests of his 
‘minor ward. A reference to the case itself shows, at 
page 34 of the printed book, in the deposition of 
Ma Kyin Yon the widow, that when her husband 
died he leitSsurviving him five children one of whom 
was Son Hock who died before the case got to the 
Privy Council, and it was his sons who were the 
minors before the Privy Council. It will be seen, 
therefore, that this ruling in- no way deals with the 
‘powers of a guardian to deal with the property of his 
wards. It is rather striking that there seems no direct 
authority with regard to the powers of 2 guardian to 
‘bind his ward's estate in any of the authorised 
rrfings except ia cases in which the minor was either 
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Das and Brows, J].—The ‘only question raised 
in this appeal is whether the respondent Ma Sila 

(Cod Pek Agvet Sa 19 1S oom te eg oe Dogs 
totemageys i Ct ngaae Re 3 Be 
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* was or was not the wife of the deceased U Tun at 
the time of his death. It is admitted that the evidence Mz fo 
abnoe 
that marriage. It is contended however that 2420, 


that, therefore, she could not be legally the wile of 
U Tun, Ma Shin was the plaintiff in the case out 
cof which this appeal bas arisen, and filed an applica- 
tion for permission to sue im forma pauperis. After 
ad filed this suit Maung Chein brought a suit 
against her ia Mandalay for restitution of conjugal 
rights. That suit was decreed against her ex parte, 
and her subsequent attempts to bave the ex parte 
decree set aside have so far proved abortive. 

It is suggested om behalf of the appellant that the 
judgment in the Mandalay case can be made use of 
in this case under the provisions of s. 41 of the 
Indian Evidence Act. A judgment under that sco- 
tion is relevant only when it “confers upon or takes 
aay from any person any legal character, or which 
declares any person to be entitled fo any “such 
character, or to be entitled to any specific thing, 
nol as against any specified person but absolutely”, 
and the judgment bas to be the judgment of a 
competent Court in the exercise of probate, 
matrimonial, * admiralty or insolvency jurisdiction, 
A suit for restitution of conjugal rights is purely a 
private suit between two' persons. No one else has 
any right to intervene in the matter, and the judg- 
‘ment in such a suit cannot possibly be treated as a 
judgment in rem. 

It has not really been suggested that the Mandalay 
Court which dealt with the~case was a competent 
Court acting in the exercise of: probate, matrimonial, 
admiralty or insolvency jurisdiction. 
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Krishmasewery for the appellants. A contract to 
‘sell matches does not become void by reason of an 
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refuse to deliver the goods under the contract unless 
the appellants against delivery paid in addition to the 
contract price the amount of the duty which subse- 
‘quently was imposed in respect of those goods. 
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Mra Be, J—I agree. 
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LETTERS PATENT APPEAL. 4. 
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Bhagat Singh v. Ram Narain (MS) PRL 98; Rape Raghohe Kamat 
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Bose for the appellant, When a document is 
‘proved to have been registered, it must be presumed 
that it was presented within time under s, 23 of the 
Registration Act, unless the contrary is proved, 
Role 43 (6) of the Burma Registration Rules directs 
‘that the registering officer shall satisfy himself that a 
document is presented within time before registering it; 
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At is also highly inequitable'to call upon = party 
to prové that a document executed in his favour v 
‘was duly executed. It is for the party impugning, wan sove 
the deed to prove that it was not duly executed, = 
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Paor, C.J.—This appeal must be dismissed. 
‘The suit was brought on a mortgage executed on 
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wa and the cgrtificate of registration endorsed on the 
mortgage deed is primd facie evidence 


[% 60 (1) of the Indian Registration Act (XVI 
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Raya Roghoba Kamal v. Anapurnabai Kom Subalbhat 
and others (2); Raja Kesara Venkatappayya and 
Jour others x. Raja Nayani Ventais Ranga Row and 
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ie it wn at the time of thin mang ses 
‘snder wee” jeu of age on the acuas ov showing 
‘He says she Idris Meah has told us that, 
tb mene, ts December, 1931, in anary, 
2. 850 of the Indian 
Pent tae of tele years 
coe the meaning of the Cina 
Law of India. ‘you exactly what the section 
saye ‘Unlem the contrary appear from the costet 4 con 
teat bat sch 8 Tntended ty any seton 
‘hi Cou ‘pen hos ender 
twelve 

so, you need aot trouble w eoguce whether 
it mary Iden Mesh or acy bese 
ie et yon old tat 
oh Kemes Tell Rangoow intend 10 ie thi 
oa cr dat when be let Racoon he ‘knew it 


swarrage, then his 
‘offence of hidsapoing, but 
is the eraver offence of kidnapping in order to compel 
‘80 to mary of Rowing i 10 be likely that #he Would 
e vompelied to marry, the offence with which he i charged.” 
[The question is whether this statement of the law 
figt go too far. We think that it does. The 
ion of the accused is the basis and the gravar 
of an offence under s. 366. It follows 
jn considering whether an offence has been 
‘eonsnitted under this section the volition, the inten- 
tos, and the conduct. of the woman are nihil ad 
rim, except in so far as they bear upon the intent 
‘with which the aceused Kidnapped or abducted her. 
If the accused kidnapped or abducted the woman 
‘with the necessary. intent the offence is complete 
Whether or not the accused succeeded in effecting 
this purpose, and even if in the event the i 
fact consented to the marriage or the illicit in 
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the Indian Penal Code, it followed as a matter of law that 
if the accused kidnapped Naw Mu Tu with intest to 





th 


Naw Mu Ta to the: 


lration of this section from the same 
for the law as laid down by the learned 
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ached the 
point of view 

Judge in his charge to the Jury was to the eBect that, — 
{inasmuch as the consent of 

‘wasnot such a consent as is intended by any 

Gr bern marriage Bema be then te eve come 
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Of course, as 4 ‘matter of fact and of common #8 
knowledge, an can be committed in connee iyutnon 
‘ion with a/ehild under twelve years of age which "WM" 
is perpetrated against the will of the child, or with ple 
or without the hil’ consent. No. parent —indeed, jamey 
10 person of appreciating the simplest traits 
‘of human venture to assert that a 


child of the most tender years cannot possess a will 
of its own, or is incapable of withholding or giving 
is done to it, To hold the 
‘to harbour an illusion too 
to the Legislature. The 
90 obviously was not to 
ler twelve years of age is 





‘is drawn between an act which is done “against the 
will " and! af act done “ without the consent" of a 
375. Ret v, Fletcher (1)] Every 
“against the will” of a person, n0 doubt, 
withoat his consent", but an act done 
of a person is not necessarily 
which expression, I take it, 
ne in spite of the opposition 
joing of it 
ving. rogrd othe distinction that is 
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‘Gis, The tem "wuhses eam" at Sno to peony 
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wea Soe rs ata of cet ane 

re Rowson Cty $0 SL. #4; Ma Thaw. Now Son, 1 UBR, 
OAS 90, 7 Pil v Mena dm, ML) ono 
‘A Dermose Bott monk serie the povom ot 4 
‘itaanding the fc at hs ape he pew Tbs and bone 8 
‘Benber lhe snghe It mabes mo erence whttt e eo doer 
‘Siete peta to med reenter ne, Tne 
Fo dmance wie pee oe Heae, 

{UTheky Ma Pos % $UBR I36-appried 

Ma B84 U Ai, 3 BL. dinate fro, 

Tha Kin for the applicant. On entering the 
priesthood a Buddhist severs all his worldly ties, and 
he cannot be ordered to maintain his child-under the 
provisions of s. 488 of the Criminal Procedure Code. 
To hold otherwise would be to undermine the 
Buddhist ecclesiastical system. The lower Court, 
relying on the decision in Me Tha v, Nga San E 
(1) passed an order under s 488 against the 
fongyi as he was “an able-bodied man” who must 
be presumed to be capable of maintaining his 
‘child, But the lower Court lost sight of the fact 
‘that a Buddhist monk has no property which he 
an call his ows. See U Wilathav. U Thiri (2) 
and U Tilawka v. Nga Shwe Kan (3). 


(Pace, CJ. Is there anything in the civil law 
Tih wets « fone rom holding property of 
his own 

No. But the ecclesiastical law prohibits it. The 
Jaws of the Vinaya state that on entering the priest- 
hood a fongri renounces everything worldly, and 
‘whatever he holds is the property of the sangha, 
‘Shae Ton x. Twn Lin (8) 
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ee ee eae gave away 
all “his ‘property to his mother, 

cchatity and the child was left with ‘nothing, If the 
Gout were 10 bad Gt a member ofthe. prey 
‘class is immune from his statutory liabilities it would 
‘only be to make room for fraud. 


Pace, C.J.—Two questions have been referred for 
‘the determination of the High Court— 
(1) "Whether tbe dismissal of an aplication to execute 
sa order for malotenance is a legal bar to an 
‘rder alowing execution of that order of main- 
tenance on the same grounds on a subsequent , 
application, and 
gO) Whether a Burmese Boddhist mouk is lable fer the 
‘msintemnce of his child 

‘The material facts are not in disputeyeand lie 
‘within a narrow compass. 

Maung ‘tin and Ma Hmin were husband and 
‘wife, and had issue one son, Maung Mya Han. In 
March 1922 Ma Hmin left the house of her mother- 
in-law Ma Cho, where she had been living with her 
dhusband upon the ground that Maung Tin and his 
‘other had been illtreating her. She took with her 
‘Maung Mya Has, who was then three years old, 
‘Soon after the departure of Ma Hmin and Maung 
Mya Haa from Ma Cho's house Maung Tin took as 
a second wife Na Saw Kin, and from that time 
‘onwards Maung Tin has failed to provide cither for 
‘Ma Hmin or for Maung Mya Han, his child by her. 
On 8th August 1922, Ma Hmin obtained an order 
against Maung Tin’ under s, 488 of the Criminal 
Procedure Code for the payment to her of Rs. 3 
per mensem for the maintenance of Maung Mya Han, 
‘On*2nd July 1923, the order for maintenance was 
increased to Rs. 4 per mensem, and on the 17th 
Februaty 1926 to Rs. 7-8 per mensem. These orders 
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wh 


revision should be set aside. Mosely J. thereupon aasmetw 


propounded the two Questions under consideration 
for determination by the High Court. 

As regards the first question it is provided under 
'& 488 (3) of the Criminal Procedure Code that if any 
person against whom an order for maintenance has 
been made “fails without sufficient cause to comply 
with the order any such Magistrate may, for every 
breach of the order, issue a warrant for levying the 
amount due” as therein provided. Tam clearly of 
opinion that an order refusing to enforce the main- 
tenance order in respect of arrears of maintenance 
f6r one period does not operate as a bar to a sub- 
‘sequent application to enforce the order for arrears of 
‘maintenance that have accrued during a different 
fand a later period. 

In the circumstances of the present case the 
learned advocate for Maung Tin at the hearing of 
‘the reference conceded that he could not reasonably 
‘contend that the order of the 4th July 1930 barred 
‘the present application, 

In Laraiti v. Ram Dial (1) which was cited by 
Mosely J. in his order of reference, Ram Di 
objected to pay the sum awarded to his wife 
Laraiti as maintenance upon the ground that she 
was then living in adultery, and on the 2nd 
‘March 1880 the Magistrate disallowed the objec- 
tion on the ground that the wife's alleged adultery 
hhad not been proved. Laraiti subsequently fled 
another application for the maintenance order to 
be enforced, and Ram Dial again alleged that his 
wife was living in adultery. On ath August 1882 
the Magistrate held that adultery had been 
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established, and ordered that payment of the allowance 
asomne to the wife showld be discontinsed, In the sub-. 
auiax, Sequent revisional proceedingy it appeared that the 
puxcy Magistrate who passed the later order had relied upon 


the evidence of witnesses whose testimony related 
to a period antecedent to the 2nd March 1880, and in 
‘the course of his jadgment Mahmood J. observed : 

"1 am of opcion that the order ofthe District Magistrate, 
ated the 2nd March 1880, most be takes © tave adjdicated 
‘won all the facis antecedeat thereto, and connected with the 
‘cbjection of Ram Dial ast his wile lending ac adatieroun He. 
‘Upon the groeral eincpien ofthe rule of re diate, Tam of 
virion thatthe Deputy Magistrate was wrong i nw i re-opening 
Iatiers already ajticated upon, and. his order directing the 
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is not confined to pecuniary resources, and I 
m with the view expressed by Eales J.C. in Ma Tha 
v. Nga San E (1) that % 
““amere denial by a man himweié of suficieocy of meant, 
when that man isan able-bodied man is not conchotve prot of 
want of sulicient menos” 
[See also In re Kandasami Chetty (2) and Theetharappa 
Pillai v, Meenakshi Ammal (3)] Even an 
‘order of discharge in insolvency does not release 
the Tosolvent from “any lability ‘under an order 
intenance made under s. 488 of the Code 
"Cro Procedure, 1898” [see Presidency 
Towns Insolvency Act, 6. 45, 1 (d)] 

Now, why should a man who otherwise would 
be bound to maintain his wife and children, be 
placed in a privileged position, and be held exempt 
from liability to have a maintenance order passed 
or enforced against him under s. 488 merely because 
he is a pongyi? 

Upon what legal principle, or upon what 
reasonable or moral ground could’ aa order to that 
effect be supported? Icannot conceive of any. 
Surely for s0 holding there could be no justification. 
‘A man is none the less the father of his child 
because he happens to be a pongyi, and the child 
cof a monk will stirve as certainly as the child of 
a layman if it is not supplied with sustenance. 
In his written objection in the present case Maung 
Tin stated that he had entered the sangha because 
hhe was “disgusted: with worldly afairs.” Be it so., 
‘Many a man has found fathethood irksome, and 
‘would feign be released from the obligations that 
attach to it The answer, however, that is given, 
‘to such a person, as well by the legislator as by 
a ae. aa 

oeemnren, 
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‘the moralist, is that he should have considered the 
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misconducting himself he commits one of the four 
unpardonable sins according to the rules of lis order ? 
Why should a fongyi in sexual matters be sacrosanct ? 


sa0y, And what difference does it make whether he does 


for does not “enter the priesthood in order to avoid, 
his responsibilities as a father”? [can see none. 
In either case if a layman enters the sangha with a 
maintenance order for his child subsisting against 
him he deliberately does an act which, if s. 488 does 
not apply’ to a pongyi, ifso facto has the effect of 
releasing him from the obligations that dttach to him 
asa father. By so doing it seems to me that he 
will acquire merit neither in this world nor the next. 

In my opinion a man is not, and ought not to 
be, permitted by his own voluntary act to free him- 
self from the elementary duty of maintaining bis wife 
and children, and T hold that a fongyi is amenable 
to the provisions of s. 488, notwithstanding the fact 
that he has adopted the yellow robe, and become a 
member of the sangha. 

‘The opinion that I have expressed, and which T 
am persuaded is the correct view to take of this 
‘matter, is supported by the decision of MacColl J.C. 
in U Thiri v. Ma Pwa Yi (1), and is also in 
‘consonance with what I apprehend to be the tenets 
‘of Buddhist religious teaching, to be collected from 
the principles and rules set out in the Vinaya by 
hick the life and conduct of a pongyi is to be 

ed. j 
In U Thir’s case MacColl J.C. observed, 




















Next it is contended that the applicant is not lable to 
‘mpport the child, even thongh it be his, ecame he is a 
ddhist monk. He cannot get rid of bis satutory obligation 
fn that way the Ciiminal Procedare Code must override hie 
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Again, in the Makavagga (book I, chapter 76, 
Muller's ‘Sacred Books of the East, Vol. XIID), in 
‘hich the proceedings requisite for the ordination of 
a Buddhist priest are set forth, the following passage 
occurs: 


be ordained) aboot the  Disqualications 
i Vet 


‘Ace yoo a male ? 
‘Ave you a fee man ? 
Have sou mo debts? 
‘Ace you not in the royal service ? 
Have your father and mother given thelr consont ? 
‘Ace you fll twenty years old ? 
‘Ace your als-bowl and your robes in doe state? 
‘What is your mme ? 
‘What is your spagehaye's name 2" 
Again in Shwe Ton v. Tun Lin (1) certain ques 
tions were submitted to the Thathanabaing, and 
jn support of the answers that he gave the Th 


‘nabaing relied upon certain texts, of which one ran 
as follow : 


bikthns, a debtor sbould not be ordaioed. He who 





fontaine soch & one is gully of a duals offence. Pineya 
Moherosea) 
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Ma Bu, J—I agree. 


Bacotey, J—I agree. 
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Roberts 
¥, Croft (I), Dixon v. Muctleston (2) and Union Bank 
of London 'y. Kent (3). Mortgages by deposit of title 
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Luckpathy Royjee Lallak (1) and ate also recognized 


2a 


ass ¢ 


in parts of India where the Act is not in force. Moti VERMAR- 


Ram Mohan Lal v. Bharat National Bank, Limited, of 
Dahi (2). The Transfer of Properly Act expressly 
recognizes the validity of mortgages by deposit of 
title deeds when effgcted in specified places. Papi 
Naidu ¥. Noganatha Scthupathi (3). 

It issuficient ifthe documents deposited are material 
parts of the tie, Lacon v. diles (4). In Ex parte 
Warner (3) it was contended that an equitable mortgage 
‘could not be created by deposit of a copy of the Court 
Roll, which was no more than a copy of the deed, and 
‘could be obtained whenever a person chose to apply 
as in The King v. Lucas (6). But Lord Eldon held 
otherwise, In Goodwin v. Tagkorw (7) the deposit 
of a receipt containing a description of the property 
purchased, but of which no conveyance was made, 
with a plan attached to it, was held to create a good 
equitable mortgage, as it was the only muniment of 
title which the depositor had. So also, the deposit 
of a building agreement under which separate leases 
were fo be granted to the depositors as and when the 
buildings were built was held in the case of The 
Union Bank of London v. Kent (8) to create a valid 
equitable mortgage, which would not be postponed to a 
subsequent equitable mortgage created by the deposit 

* of the leases with another person after they had been 
granted. 

In the case of The Official assignee of Madras 
vy. Basudesadess Badrinarayan Doss (9) the author- 
itis in England were followed, and a ryotwari_patta 
was held to be a document of title by the deposit of 
regcres “$63 19 ven 32 Le, 
(Buy 5th f se 10 Bons 
Faso sess assy stance 
+18 Se 3 Drew 9106 Rae, es Sec. 
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ie ‘What is the document in qu 
receipt for, and upon whom is the tax leviable 7) 


‘The receipt is for revenue paid under the Lower 
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‘mortgagee in possession, and even & trespasser may 


VEREAR have the tax receipts issued in his mame. 


ae 


[Pace CJ. A tax receipt, may be evidence of 
possession ; but is it evidence that the person named 
‘therein is entitled to possession 7] 


No. It can only be sid to indicate who is in 
pomession of the lind. Nirman Singh v. Lai Rudra 
Narain Singh (1). 

In Aung Hla v. Tom Gyi (2) it was held that a 
mete entry in a revenue map is not sulficient proof 
‘of title. A duplicate of a report to the thugyi stating. 
that certain immovable property was inherited by a 
particular person is not a document of title Paw 
Wa v. OAR. Valliappa Chetty (3). Pyatbaingr 
(leases signed by both lessor and lemee) are not. 
documents of tite. Maung Po Nyeie v. Maung Mya 
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relating to land in Rangoon” were delivered 0 a 
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a8 


‘creditor with intent to create a security thereon og 


“a__mortgage by deposit of title deeds" within 
488, 58 (f) and $9 of the Transfer of Property Act (IV 
‘of 1882 as amended). 


we 


‘At the trial Cunliffe J. held that a mortgage by Pain cl. 


deposit of title deeds was not thereby created. The 
Aauestion is whether Cunlife J's decision® is correct 
in law. « 
Ss. 58 (f) and $9 run as follows : 
5. $8 (P._“ Where 2 rertenin aay ofthe ftiowing toieay, 
‘amely, the towne of Cakuta, Madras. Eontay 
Karat Rangoon. Moots. Bastia 216 
feany ker town which the Gov 
Conrail mays Br notsesisa in she 
specify ahs baal, livcy 3 2 








S39. Where the priacnal movey secured is one hundeed 
ropees of upwards, 2 orig, other than a mortgage 
Dy depot of tie-deeda ean be fected oly by 8 
registered iostumect signed by the mortgagoe and 
tested by at least to sess, 

‘Where the principal money secured is lest than ove hundred 
‘ropecs, 4 mertgge- may be eflected either by a 
‘epstered instrument signed and attested as aforesaid, 
or lexceptia the cate ofa simple mortgage) by delivery 
ofthe peopets.” 

‘The material facts are not in dispute, and lie 

within a narrow compass. 

On the 30th June 1926 U Po Loke and the 3rd 
respondent, Ma Thein Nyun, his wife, deposited 
with the appellants a tax receipt for 1925.6 and a 
ccoby of the survey’ map for that year relating to the 
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red otherwise than by a registered instrument is to 


‘open the door to fraud, and no one who has sat asa 


‘and thus has become familiar with the "customary" 


Judge on the Original Side of an Indian High Court, 
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pplea of an oral agreement for a lease followed by 
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Now, as was pointed cut by Lord Abinger in 
Koss ¥. Williams (1), 


‘ia commercial tnbectitn may be freqnnty sacemary 19 
‘aise mney ou stem, before am oppcrtaty tam be aflorded 
cf investapting the tite deeds, and preparing the mortgage" 

‘and fo it happened that upon grounds of expediency, 
(although, as Lord Abinger added, the doctrine “may 
‘not altogether be in consistency with the statute "), 
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by deposit of title deeds" in ss. 8 and 59 of 


253 


83 


the Indian Transfer of Property Act. I do not, of vERMAR 


course, propose to lay down that oral or documentary 
evidence would not be admissible to prove the 
circumstances in which the documents of ttle came 
to be in the” possession of a person who claims to 
‘be a mortgagee by deposit of title deeds, or to rebut 
the primd facie inference (ie. that a mortgage had 
bbeen intended and effected) which otherwise the 
Court would have been entitled to draw from the 
fact that the documents of title had been deposited 
with a creditor of the depositor; but I do hold 
that, where a debt and the deposit cf documents of 
title with the creditor have been proved, unless tt 

form of the documents which have been deposit 
is such that the Court can infer irom the deposit 
‘of documents in that form with the creditor that it 
‘wat the intention of the depositor thereby to create 
security on the property, the transaction does 
not amount to a mortgage by deposit of title 
deeds within ss. 58 and 59 of the Transfer of 
Property Act. If the form of the documents of 
title that have been delivered to the creditor is! 
such that from the deposit of stich documents alone 
the Court would be entitled to conclude that the 
documents. were deposited with the intention of 
creating a security for the repayment of the debt, 
brimd facie a mortgage by deposit of title deeds 
would be proved ; although, of course, such an 
inference would not be irrebuttable, and would not be 
drawn if the weight of the evidence as a whole told 
against it. But if the Court in any particular case 
‘would not be justified in drawing such an inference 
having regard to the form of the documents that have 
Been deposited, and it was necessary to eke out the 
‘proof of the intention of the depositor to create a. 
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the creditor are in such a form that from the deposit 
of such documents alone the Cout primd facie 


‘woul be admissible, and a written instru- 
‘adduced in evidence for such a purpose would 
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the creditor as security for the debt. Such a docu- 
‘ment conforms to the test that in my opinion has to 
be applied, for it is obvious that the apparent title 
to the lease-bold interest in the property was vested in 
the lessee. Again, in Goodwin v. Waghorn (1), which 
is sometimes regarded as an extreme case, a’ sum of 
‘money was lent upon the deposit of a receipt for the 
purchase money of certain immovable property, 
which the depositor had purchased but of which no 
formal conveyance had been executed. Sir Charles 
Pepys M.R. in the course of his judgment, observed 





Util deeds had been crete." In leis the fonher 
question would arise as to whether such a document 
‘could be regarded as a document of title unless it 
‘was registered [Subramonian v. Lulchman (2) and 
Sher Khan v. Muafar Khan (3)-] 
_ On the other hand, where the depositor has in 
is possession a number of title deeds relating to the 
; each of which forms a link in the chain of 
to the property, but only one relates to the title 
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0 


fe, by deading himselt of the documents which VERA 


are the indicia of his’ apparent title the depositor 
thereafter would not be able to delude any’save the 
kess or foolish subsequent encumbrancer 
‘was entitled to deal with the 
property free from encumbrances. The present case 
ilystrates the dangers that would result from any 

ing placed upon the terms 
and “ title deeds” than that 
which I am of opinion ought to be put upon them. 
receipt was regarded as a 
the deposit of which a 
valid security would be created that U Po Loke was 
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‘observations of Lord Eldon L.C, in Ex parte Hooper 
(i), His Lordship commenced his judgment in 
that case by remarking : 





No one, of course, in these days would contend 
“ that a mortgage by deposit of title deeds does not 
involve an intention to “ subject the estate"; but at 
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deposited with a creditor with intent to create a 
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security, would justify the Court in holding that the V&RMAR 


‘transaction amounted to 2 mortgage by deposit of 
title deeds. All that need be stated in this connec- 
ion, so far as Ex parte Wetherell is concerned, is 
that in that case Lord Eldon, so far from laying 
down any such proposition, at the commencement 
of his judgment observed that 


“ender all the circumstances of this case there is sufcient 
ridence im writing (and that is the dround fon which my 
decision sands) t raise an equitable mortgage of the whole 
of these estates 


In Dison v. Muctlesfon, on appeal, Lard Selborne 
LC. held that 


“the case does not resty I may olverve is. putsoes uroa a 

mere deposit of deeds, but it rests upon what i i8 

of this Court equivalent to an express declaratira ef trast by 

the owner of the legal estate. It ie security created by an 
express writing wader the haod of the owner in fee suficlent 
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He 


In Dizon v. Muckleston the same learned Judge, then 
‘Lord Romilly MLR., tried the suit, and in the course 


of his judgment His Lordship observed : 





answer to this that the person who leads money oa this species 
of security mos ke care to be the first of such iscumbrancery, 
and if he cannot be sure of this, le mast not advance his money 
‘withoot the security ofa legal morge.” 

In Lacon v. Allen Vice-Chancellor Kindersley 





i 


‘Then th question is, is it necestary that every tile should 
be eponted ? Suppore the owner has loet an important deed, 
‘could be not deposit the rest? In each case we must judge 





In my opinion, these observations of Lord Romilly 
and Vice Chancellor Kindersley, with all respect to 
those eminent Judges, amount to a counsel of despair, 
and Lam glad to think, for the reasons that T have 
‘given, that T am not’ bound to give effect to thom, 
Indeed, a pernsal of the facts in Roberls v. Croft, 
and Lacon ¥. dllen leads me to the conclusion that 
vwas never intended that the term “ documents of 
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Pace, CJ—This appeal must be allowed. 





Gn the 6th of December 1929 Dawsons Bank 
and Jebangirjee Maneckji, as mortgagees.and 
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storey from the evidence of U Paw Ngai, the , voz 
manager of Dawsons Bank at Moulmeingyun. ‘This ‘Suray™ 


witness lived near the “Palaco House”, and stated pasion 





‘The learned trial Judge in his judgment teld 
shat “it is quite true that there was a misdescription 
Hf the building; but I do not think that the 
tmisdescription can be described as a material mis- 
Aescription, as a large portion of the walls was of 
brick.” But for the fact that the opposite view 
commended itself to Das J. T should have thought 
that there could be no doubt that the «description 
of the house in the policy af insurance was a 
‘material misdescription. It is common knowledge 
that in the East wooden buildings during certain 
periods of the year are highly combustible, and the 
vidence of the experts in insurance business who 
were called at the trial is to the effect that it would 
be very material that the directors of an insurance 
company should know whether the house to be» 

of brick or of timber, in order 
ther they would issurmo 
‘the rate of premi hope 
to accept. 
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Lam further of opinion, assuming (contrary to 
‘he view that T hold) that Dawsons Bank in furnish- 
jing the description of the property sto be insured 
could reasonably bé regarded as acting in two 
‘capacities, namely, as the agents of the appellant 
company and ao as prospective assured, and even if it 
were established that Dawsons Bank at all material 
fimes knew that there was a material misdescription 
‘of the property in the policy, that the knowledge of 
Dawsons Bank could not be imputed to the appellant 
‘company. As the Lord Justice Clerk observed in the 
‘ease of McMillan v. Accident Insurance Company (1). 

“Ie ou I think, be most unjust to Bold that an iavucanoe 
policy was valid berate a servant of the iosorance company ke 
‘act which was contrary toa statement in the rropoml signed 
by the peron seking the insurance albourh i was certain that 
the policy would cree have been granted if the ivared had seen 
fet that the qvesions put to him wore asewered truthfully fer 
the faocmation of thow wo alond coud grant a valid ply.” 
[See also Biggar v. Rock Assurance Company (2)) 

It was also contended on behalf of the respondents 
that subsequent to the claim having been made under 
the policy the appellant company had waived any 
right to forfeit the policy which it might be entitled 
to exercise for the breach of condition (1). The basi 
‘of this contention was a telegram sent by Mr. Cormo 
Lobo, the local agent i Rangoon of the appellant 
company, to Dawsons Bank, Pyapon. 

* Bombay 26th of May. 





* Secvarr, Pranit, 
“Wall pay: Manecki's claim. Arriving Rangcom Ist June. 
: Conouano.” 
It appears, however, from the evidence of Mr. Cormo 
Lobo that he sent that telegram in the pious hope 
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that the Head Office at Bombay would pay the claim. 
‘He stated that he was acting entirely without authority 


‘The appeal must be allowed, the decree of the trial 
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1i,R 8 Ca Fi im on Ran LLL Al anid fom 


Hay (with him Verkatram) for the appellants, 
‘The question in this appeal whether Art. 181 
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it was a decision on Art. 181 


cable to restitution applications. Rambuyhawan 


Thakur v. Bantey Thabur (3). 
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the applicant would then have three years from the 
date of the decree on appeal within which to apply 
for a final decree. The finding seems to me to have 
been based on the general principle that the decree 
of the trial Court or the lower appellate Court always 
becomes merged in any subsequent decree passed om 
appeal by an appellate Court. The appellants in the 
present case certainly had a right to apply for 
restitution from the date of the original decree passed 
con appeal by this Court. But when the Privy 
Council passed orders in second appeal affirming the 
decree of this Court the decree of this Court became 
‘merged in that decree and it was only by virtue of 
that decree that the appellants could obtain restitution, 

With all respect to the leamed Judges who 
decided Hari Mohan Dalal’ case (1) the principles 
underlying the two. cases appear to me to be the 
‘same. Iam of opinion thercfore that if the Article 
‘of the Limitation Act applicable to the present case 
be held to be Art. 181 of the Limitation Act then 
the decision of the Patna High Court to the effect 
that limitation begins to run from the date of the 
decree of the final Court of appeal is correct. 

Tt further appears to me that though the matter 
is not free from difficulty and is the subject of many 
conflicting decisions an application for restitution 
must be treated as an application for execution of a 
decree and that the Article applicable is therefore 
Art. 182, There is certainly no unanimity amongst 
the High Courts on this point. The High Courts of 
Bombay and Madras have taken the view that such 
‘an application is an application in execution. The 
same view has been taken by the Chief Court of 
Oudb. ‘The majority of the Full Bench of the 
High Court of Patna has however taken the contrary 
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‘ew and so has the High Court of Allahabad. Such 
‘cot tppen the ropes of Caleta also seem 

to be to the same effect although there docs not 
seem to be a cass reported in the offical reports of 
Calcutta which directly decides the. point. 

In the case of Prag Narain v. Kamathia . Singh 
‘and others (1) their Lordships of the Privy Council 
hheld’ that questions in connection with restitution 
‘were questions t> be. determined in execution pro- 
‘ceedings under the old Civil Procedure Code of 1882. 
SS. 583 of that Code runs as follows : 


When a party entitled to any beaefit (by way of Festitation 
‘or otherwise) under 4 decree passed in an appeal der this 
‘Chapter desires to obtain exccition ofthe same, be shall apply 10 
the Court which passed the decree against which the appeal was 
preferred ; and sch Coart shall proceed to execute the decree 
‘paeed in appeal, according tothe rales hereiobefore prescribed 
Aor the execution of decrees in suits." 


‘That section stems clearly to regard an application 
for restitution as an application in execution. It has, 
hhowever, been contended that the law in this matter 
thas been altered by the introduction of the Civil 
Procedure Code of 1908. The place of s. $83 
fhow taken by s, 144 which runs as follows : 


“ Whece and jn 10 Lar a6 a decre is vaied or reverted the 
‘Court of fet instance shall, on the application of any party 
‘eatitled to any benefit hy way of revtitetion or otherwise, cause 
‘och reitation to be made as wil wo far as may be, place the 
‘parties inthe postion which they would have occupied but for 
such decree r such fart theref as has been varied or reversed ; 
and, fr this purpose, the Court may make any order, incloding 
forders for the refond of costs and for the payment of aterest, 
amages, compensation and mee profits, which are properly 
‘consequestial an such variation or reversal.” 
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198) and §. 144 of the present Code. “We are 
antag, the diference. $. 144 of the present Code as been 0 





‘of Oudh in the case of Sant Sakai v. Chhutai 
Kurmi and another (1). The contrary view was 
taken by the High Court of Allahabad in the case 
of Jima Ram v, Nand Ram (2). But the balance 
of authorities would appear to be in favour of the 
view that applications by way of restitution are 
applications in execution of & deeres. ‘There ‘can 
be! no doubt that the right to apply for restitution 
is dependent on a decree of the appellate Court to 
the same extent as the right to apply in execution 
is dependent on that decree. 

tis apparently admitted that under the provi- 
sions of the Code of 1882 an application for 
restitution was an application (or execution and was 
governed for the purposes of limitation by Art. 179 
Of the old Limitation Act which corresponds to- 
Art. 182 of the present Act. The changes made 
in the Cpde of 1908 do not seem to me to 
indicate that the Legislature had any intention of 
altering the law then prevailing on this point. If 
that had been their intention one would have cer- 
fainly expected them to carry that intention out 
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‘The following order of reference was made by— 
Baows snd Mosety, J}—Os the 220d of Jone 1927, 





‘ial Insolvency Act to have certain transfers declared trandelent 
‘and void st agaist the recelver. Engoiy into the matters 
‘Sleged to thin application was not completed until fir the 
‘order of anauiment of the adjoccation ; and sioce that order 
(Ch maoulment, the Ditrct Jodge tan pane ceders holding that 
the trammactics in question ‘ere fradulent and void a against 
‘he Oficial Receiver ender the provisions of a 54 of the 
‘Provincial Inslvency Act he 
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‘yest in soch penton as the Court may appoint, or, in default 
‘of any sach appointment, shall revert to the deblor to the extent yc 
‘of his rght or interest therein on such conditions (if any) a8 the 
‘Coort may. by order in writing, declare." In desing with the 
‘provisions of 37 in Jthas Pera Firm's case, Me Justice orc 
‘Venkatasahba Fxo remarks at page 660 ofthe jadgmieat, 
“Me only remains to add that «, 37, which deals with 
the consequences of annalling, validates all acts done 
previously by the Oficial Receiver. The word ‘acts’ 
{is wide enough to include the receivers act of avoidance 
under $4. ‘Void in that section has been held to 
‘mean “roidable' thats itis open tothe Oficial Receiver 
8 representing the creditor, to distin the transaction 
(ie fraudulent preference). The effect ofthe saving in 


iso Ban 
Stet 
Tae 





tuave bed that the insolvency petition as not been 
‘beongh! to am end, the proceeding under 5. $4 subwiss 
and cas be contioned.” 

‘And Mr Jostice Reily obverves at pe 670: 

“a my opinion, H the Court orders under 4 37 tha 
property ofthe debtor soll veut i a receiver the incl. 
wency proceedings will continup while the receiver's 
work ges o0. That begs, there tno dficaltyin the 
receiver continuing to provecuie in thove circumstance & 
petition under $4 afer the adjudication has beea 
Snoulled under #43. Moreover, if, as in this case the 
receiver has initiated proceedings under 1. 4 before the 
adjadicaticn is annulled, the poston is stl simpler, 
$37 ‘alidates acts dond'by him after the adjudication 
is made and belore it annulled. Even if we 40 
not go far as to say 
petitien to the Court ia 
fan “act” within the messing <f 5. 37, the presen- 
{ation of a petition under =. $4 art, T'thinky as the 
learned Advocate-General contends, be much an act. BY 
‘resenting a petition ander , $4 the receiver exerci 
his option to treat the transaction concerned at void. 
‘The formal exercise ofthat option Je an act within bis 
competence. If, 28 can hardly be ‘denied, the inatita- 
tion of such a sit in the interest of the debtor's estate 
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‘insolvency, was that the property was vested in the 
receiver wnconditionally. 

Now, on the 13th of January, 1929, during the 
subsistence of the insolvency, the receiver had 
applied under s. 53 and s. S# of the Act that 
a certain transfer of property by the insolvent 
should be declared void as against the receiver in 
Jngolvency, but no order had been passed on the 

by the 11th of Febrary, 1930, when 
the adjudication was annulled under 's. 43. 
Notwithstanding the order of annulment, however, 
the eared. Distict Judge of Mandalsy, proceeded 
to hear the application of the receiver, and on 
the 12th of February, 1932, passed an order declar- 
jing the transfer void as against the receiver 
ander s. 54 of the Act. 

‘The question that falls for determination on this 
‘reference is whether the District Court of Mandalay 
liad jurisdiction to pass the order annalling this 
‘transfer by the debtor. 

‘S43 (1) of the Provincial Insolvency Act is to 
ithe following effect : 

1 the debtor dees not appear on the day xed for hearing 
hi application for docharge or on such subsequent day at the 
‘Court way direct, orf the debtor doesnot apy for an order of 
“dieharge within the period wpepiied by the Court. the order of 
‘Sdindication shall be snaulled, and. the provisions of = 37 
‘hal aply acterdiogy." 

Under s. 37 (1) 
where an adjedicition is annuled, all sles and disposition 
of property and payments daly made, and all sc therfore 
‘done, By the Cour or cecever shall be valid boty sinc a 
he proper ofthe debt who war added inaclvent 
Shall vest in sch penoa as the Court may appoiat or in defalt of 
‘any sch appoatnel stall rvert to the debor%0 the extet of 
bis right of nterent therein on sch conditions (if any) a8 the 
‘Cong! mig, by oder in writing, declare”. 
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“this ection doce not allow am imotrency Cost co sceuiing 
an inacvency to proceed to disteibote the amets of the iasatwent 
‘among any of the creditors The dintibstion of asset is 
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Bhagirath (3), Wort J, referring to Bailey v. Johnsom 


(2), observed that 


HE 


«ell 


“there in stundast authority for the progsiion that when 
och acaulment is made the debtor reverts to the poutice that 


the was bs before the inctvency™ 


In such circumstances after the order of annulment 
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43 of the Act, there are cerbin decisions of the 
ides High Com feet Bic Irepectty bag aor 


initiated before the 


passed under s. 43 the appointee in whom the 
iy been vested by the Court under = 37 is 
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w Perlehorppes Chcar (3) (to which judgment also 


‘Venkatasubba Rao J. was a party),and in Taditonda 





¥. Terry (2) and West v. Baker (3). 

| know of 10 principle, and can find nothing in the 
Provisions of the Insolvency Act, to justify the Court in 
‘holding that after an order of annulment has been passed. 
‘under % 43 the Court has jurisdiction to pass any 
‘order aflecting the property of a person other than the 
debtor. If Tmay ‘ 
to me that the 


function as a receiver in insolvency. 
In Jethaji Peraji Firm's case (4), Reilly J- 


J 
““Inmy opinion, if the Court orders wader s. 37 that the 
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{The result of holding that on an order of annulment 


Being passed under s. 43 the Court ceases to i 


Ihave jurisdiction to entertain, hear, or determine 
an application under s. 53 or s 54 of the Act, 


(whether such application was presented ‘efore or 


after the order of annulment), is that 1m many cases— 
and it well may be in the present case,—great hardship 
‘ill be caused to the general body of creditors, unless 
the Court under 5.43 has a discretion to make or refrain 
from making an order of annulment as it deems right 
having regard to the circumstances obtaining in the 
case then under consideration. 

‘Take the present case. In the event the learned 
District Judge (although in my opinion he acted 
without jurisdiction in $0 doing), held. that the transfer 
in suit was void against the receiver as being a 
fraudulent preference within 54, If the provisions 
of s.43 are mandatory it would appear that in the 
present and in every other insolvency the provisions of 
& 43 of the Act provide a ready means whereby a 
transferee from the debtor in collusion with a dishonest 
insolvent can cheat the general body of creditors and 
deprive them of their rights. All that such a transferee 
need do to effect his purpose is to induce the insolvent 
to refrain from applying for bis discharge within the 
period specified by the order of the Court ; and if 
on the failure ofthe debtor to apply for his discharge 
during the period so. fixed the Court has no discretion 
in the matter and must annul the: insolvency, the 
result will be that the transferee, who has succeeded in 
permading the insolvent to refrain from applying 
for his dischage within the period specified by the 
‘order of the Court, will be enabled to prevent the 
Court from proceeding under s. 53 or s. S410 set 
aside the fraudulent transfer that the debtor has made 
“in his favour. 
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In the present case sub nomine Pandit Bindr 
Dinanath v, Official Receiver to C.T.A.R.A. Firm (1 
Otter and Baguley JJ. have held that the provisi 

of 43 are mandatory. Tere is, however, 2 conic, Sf 
of opinion among the Hich Courts of India as to™, 
‘whether the provisions of s. 43 are mandatory or merely 
directory. See A. J. E. Abraham v. 
(2); Gopal Ram v. Magni Ram (3) ; Jethaj 
Firm \. Krishnayya and others, at page 658 (4) ; 
Palani Goundan v. The Oficial Receiver of Coimbatore 
‘and another (S) ; and Rup Singh ¥. Oficial Receiver, 
‘Jang and ancther (6). 

It is unnecessary for the purpose of disposing of 
this reference to pronounce definitely whether in our 
‘opinion the provisions of s, 43 are mandatory or not. 
Teel bound to say, however, that I have endeavoured 
to discover some sound reasons for holding that the 
provisions of « 43 are mandatory, bet I can find none. 
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within the period fixed in that behalf will not thereby 
bbe enabled to defraud the general body of treditors 
of the rights and remedies which would accrue to 
them if the debtor's estate was administered in 
insolvency. If an attempt were to be made to 
cheat the general body of creditors in this. way 
the Court, in my opinion, ought to have jurisdic- 
tion to refuse to annul the adjudication simplicite 
for until after the determination of such an appli 
ation under 5. 53 or s. S4 as that with which 
‘we are concerned in the present case. 

It is pnnecessary for the purpose of disposing 
of this reference, and we do not propose, to 
express a decided opinion one way or another, as 
to whether the provisions of s, 43 are manda 
tory or not; but it may be that the decision of 
this Court’ in Pandit Bindraban Dinanath v. 
Oficial Receiver to CLARA. Firm (1), in due 
courte will have to be reconsidered. In Jethafi 
Peraji Firm's case (2), Venkatasubba Rap and 
Reilly JJ. further held that the presentation of an 
application by the receiver during the subsistence 
of the insolvency for the annulment of a transfer 
under & 54 being the formal “exercise of his 
‘option of avoidance” was an “act” of the receiver 
which was validated by s 37, I am not 
disposed to think, as-at present advised, that the 
presentation of an application by a receiver in 
insolvency anders. 54 is an “act” of the 
receiver within s. 37; but whether it is or not the 
presentation of such ‘an application does not affect 
the annulment of the transfer. The transfer, must 
be annulled by an order of the Court, and ‘as in 
the present case the order of the Court declaring 
the transfer void was passed alter the insolvency 
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‘had been annulled under s. 43;in my opinion, the 
Court had no jurisdiction to pass the order. 
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in my opinion, go beyond this. 
‘The Chinese Government at Nanking cannot legis- 
late for Burma. Unver s. 13 of the Burma Laws Act 


g 





dispute. If we did look to the Code we would 
find that its provisions were opposed to the Chinese 
~ customary law, It has been argued that the law which 
must be applied is the Chinese customary law as it 
cezisted at the time when Khoo Jin Tue's father brought 
_ his family overto Burma. I consider that there is force 
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‘custom must havea beginning but a beginning does not 
Constitute a custom, 

accordingly hold that the provisions of the Code 
‘do not apply in this case. Ifa wife of the deceased, 
the fst plaintiff will be entitled to be maintained oat of 
the estate and tohave a provision made for her funeral, 
but will have no further interest in the estate. Simi- 
if a legitimate daughter of the 
be entitled to maintenance until she 





deceased. In Ma Yin Mya v. Tan Yauk Pu (1), a Full 
Bench of this Court held that the Burmese Buddhist 
“Law repding mariage is frimd foie applicable to 
‘Buddhists contracting marriage in Burma as 
te ie int ence NS ‘marriage ceremony is 
‘requisite to constitute a valid marriage under Burmese 
+ Boddhist Law, Mutual consent is all that is required ; 
‘MiMe v. Mi Shwe Ma (2), Under Chinese customary 
law a ceremony is also not necessary in the case of a 
‘maa taking unto himse a secondary wife. Cheang 
Thye Phin v. Tan Ak Loy (3), 2nd Khoo Hoot Leong ¥. 
Khoo Hean Kwee (4). 
[The learned Judge then proceeded to discuss the 
‘evidence, and concluded as follows :] 
accordingly answer issues one and two in the 
affirmative, and grat the plaintiffs preliminary decree 
{or administration of the estate of the deceased. 
CRS ee OOM AC om 
Gimessenem = amacem 
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Reyslds% Aithy @ Son, 90 AC. Ai fwe, 
ASA Foran Ch ¥ a Ting 4 Bi). 52; Rafe Kihenat Ral 
tt han, LL 8 Cal 198d be 


Venkatram for the appellants, 
Lambert for the first respondent. 
‘Brown, J.—In the suit out of which this appeal _ 
thas arisen the first respondent sued the appellant and 


the other respondents for a declaration that certain 
machineries erected in a mill’ were liable tobe — 
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general’ equitable principle that most acquisitions 
by the mortgagor enure for the benefit of the 
mortgagee, increasing thereby the value of the 
security, could be applied to cases in India. * [Raja 
Kishendatt Ram v. Raja Mumtaz Ali Khan (1).) 
This principle would appear to have been embodied 
subsequently in s, 70 of the. Transier of Property 
‘Act. Ind. S. 4. Veerappa Chetty v. Ma Tii and 
‘others (2) it was held that the principle of accession 
did not apply to, certain electric machinery installed 
ina building, The case of Reynblds v. Ashby & Son 
‘ig not referred to by the leamed Judges who decided 

Ethat case and there was no evidence in that case as 
‘fo the manpér in which the machinery was attached 
to the building, 

It was pointed out that in such cases the important 
fest was the intention with which the articles were 
put into, the house and it was held that in the 
‘circumstances of the case it could not be found that 
‘the machinery was provided for permanent us 
the: house or for, its more beneficial enjoyment. 
think it is clear from the circumstances of the present 
case that there was no idea of mere temporary use of 
this machinery and that it was installed in the building 
\for permanent use. It may be that the technical 

of English Law on the question of fixtures do 
apply in: theic entirety in this country, but s. 70 
presumably enacted with the idea of introducing 
the ‘law of India the general principle ss 
accessions to mortgage securities in force in 

T ean find no. material particulars on 
the “circumstances of this case can bye 
iated from the circumstances in the ca 
¥ Ashby & Son, nor can 1 Gnd any 
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phhintiff-respondents; the plaintif-respondents to pay 
the costs of the appellant ia both Courts, advocate's4 
fee in this Court five gold mohurs, 


Das, JI agree. 
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‘India x Pont Rais Prasad, LLR. $6 Md. 259; Walton Masall, 
Slee 8 Wel areal 
oer ota a ns on ian ein 
oaeratonothecetrsct aing Ni mel on thal no 
‘Be acc enonds went iver Wf coor fr She deb and 
‘ovenaned Daren py te et “on Geman” 

“ed, ta avn ear tothe cet sd he comcn inleton ofthe 
‘tet the Star hold have tests lne In whch fo pay the et Ce 
‘Sion proce op the eat om cesand” went ha le a tal 
‘ematjgee made 2 demand fr poyweat the der ohgation 1 
fread matte Hence fe pad of Uon wax ran fam te dat 20 
‘Thich s demand wa mae byte ceo, and bot Urom the dle when the 
Seument wan ei 


Po Aye for the appellants. Under Art. 132 
‘of the Limitatim Act the right to enforce payment 
‘of money charged upon immovable property 


“mortgage deed in question stipulated for the repay 
“ment of the mortgage debt “on demand” and, for 
‘the purpose of Art. 132, “‘on demand means “forthe 
‘with. See 7.C. Bose v. Obedur Rahman Chowdhury 
(1) ; Perianna Goundan v, Muthucira Goundan (2). 





cecion of he morgas dowd, sod coosgoentiy 

fio rights in the property passed to the purchasers, 
‘The vendors purported to act in the exercise of the 
power of sale without the intervention of the Court 
‘given to 


-efBiccion of time any other right under the document, 
“ing ooly incidental to the right to recover the debt, 
‘also ceased to be enforceable. 


‘Mootkam for the respondent. ‘The Limitation 
“Act cannot operate in eacuo, The provisions of 
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illustrate the proposition that parties may intend to 
‘give the term “on demand” a meaning other than 
forthwith". Hanmantram Sadiuram Pity v. Arthur 
Bowles (1); Nettukaruppa Goundan v. Kumarasami 
Goundan (2); Nilkanth Balwant v. Vidya Narasinh 
(3); Bradford Ola Bank v. Sutcife (4) ; Joackimson 
'¥, Swiss Bant Corporation (5) ; Norton v. Ellam (6). 





Por, C.J,—This appeal must be dismissed, 


This is a suit for ejectment and for mesne 
profits. As the defendants are in possession it is 
incumbent upon the plaintiff to prove his title to 
possession, The plaintiff is the executor of the will 
of Jules Emile DuBern who died on the 16th 
February, 1931, and he claims that Jules Emile 
‘DuBern was the owner of this property under the 
following documents of ttle : 

‘On the 2th of July, 1916 a mortgage of the 
Property in suit was executed in favour of one 
Khoo Heng Yean to. secure a debt of Rs, 25,000, 
Under this deed of mortgage, in default of pay: 
‘ment of sthe money due thereunder, the mortgagee 
was cnfitied to sell the property without having 
recourse to the Court. 

June, 1918, the mortgagee Khoo 
is interest in the mortgage 





g 
& 
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the property secured thereunder to one Lim Eng 
Hoke ; and on the 4th of August, 1930, by regis- 
tered deed ol sale Ma Thein and’ Lim Eng Hoke 
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In 40 holding the leamed Lord Justice was stating 
‘what, in my opinion, has always been the common 
Jaw upon this subject. 

in Norton v. Ellam (2), Parke B. observed : 

“tein the sume as the cave of mceey lent parable open 
seq. with ites, where 50 demand & seceary before 
ringing the action. There m no oblgation ix tow to give any 
toner a al: yom choc to mabe it pat of the contract that 
totes sail be ven you may do 20" = 

‘And in Walton ©. Mascall (3), Packe B. tid 
down that 

tla clear that a requent for the payment of» Gebtis ate 
materia, elem the portion tothe coninct bare stipsited 
‘Gat it sal be cade sf they have mot, the law roqires 20 notice 
tx reqoed bot the debtor in bound to nd ot the creditor and 
‘ay his the abt when de” 


See also Hanmantram Sodkuram Pity ¥. Artiner 
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Rule present 
petition was fint heard by an Additional District 
Jodge, bot oo his transfer was disposed of by his 
seccesser who * in status, 








338 





bi 
HH) 


ape 


oe 


uw 


lh alii 


a 


i i 


iii 


abe hl 


Phe 
oe 





he a 
il Ht 


Hi} 


‘VoL.XI] RANGOON SERIES: J 339 


‘The question whether an individial appointed ayy 
4o decide 2 articular matter is, of is nob, @ ycsntwre 
erona deignaia depends upon the circumstances dn ve 
“of each case. The Courts have taken conflict 
views on *the subject. See Parthasaradhi Naidu 
¥. Koleneara Reo (1) ; Mokamed Ebrahim Molla. *%f3™ 
¥. S. R. Jandass (2); Balaji Sakharam v, Merwanji 
Nowroji (3) ; Municipal Corporation’ of Rangoon v. 
4M. A, Shakur (1); H. A, Asis ¥. Kilyo Boy (5). 

‘The High Court may also interfere by virtue 
‘of its prerogative right to issue writs of certiorari, 

See Muniswami Chelly v. Board of Revenue, 

fadras (6). 

Thein Maung for the respondent in the first 

‘The framers of the Burma Rural Sei-Gov- 
ent Rules have used the term “District Judge 





vie kn 












‘conveniently have been used, carrying with 
Sita rights of appeal. Parthasaradki Naidw v. 
Koteswara Rao, cited ante, may be distinguished 
from the present case in view of the fact that, in 
that case, the mules speak of Courts subordinate 
to the District Judge, If the District Judge is a 
persona designats he can have no Courts subor- 
inate to him. A persona designata cannot delegate 
‘his powers, and that is the reason why express 
provision has to be made in Rule 36 for transfer 
‘of an lection petition to an Assistant Judge. 
fe, Sasi siemeed es tce's gtot 
pact in ‘matter that _may come up for 

dertion "bere a Jodge. ‘The sight ius to 
be given specifically. The District Judge has been 
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public purposes was issued in Jaiuary or February, 
929. Nofices were issued by the Collector who 


him and passed orders on the 3rd of May, 1929- 
Ip that order the Collector set forth the 

The proposed to award for the v 

Jand acquired, but instead of definitely making an 
award he submitted the proceedings to the Deputy 
‘Commissioner, because the total amount he proposed to 
award exceeded the amount estimated. A long delay 
‘then ensuedand on the 30th of March, 1931, the Deputy 
‘Commissioner approved of the award so far as the land 
‘now in dispute is concerned. The proceedings were 
ly received by the Collector on the 18h of 
‘and on that date be directed that the claimants 
‘be sect for for payment of compensation, 
were made to the claimants on the Ist of 
May. 1931, payment on bebalf of the land now in 
‘dispute being made to the respondent, Ma Saw Kyaing, 
‘who accepted the amount under protest. Ma Saw 
Kyaing then obtained a reference to the Court by 
the Collector under the provisions. of s 18 of the 
Land Acquisition Act on the ground that the amount 
awarded her was insufficient. On the 11th of May, 
the present appellant, who had not been a party to 
the proceedings before the Collector, made an appti- 
‘cation to the Collector claiming that’ Ma Saw Kyaing 
tad. sold the land to him and asking that the amount 
awarded be ordered to be paid to him, By that 
‘ime the amount had already been paid out to 
‘Ma ‘Saw Kyaing, and orders were passed by the 
‘Subdivisional Officer to the effect that the applicant 
‘was advied to file a cise aguinst Ma Saw Kyaing 
if he so desired. On the 13th of Joly the appellant 
_applied to the Collector stating that the money ought 
40 bave been paid to him, and that the amount of 
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ton awarded was too small, and asking that 
a reference should be made to the Court. The Collec- 
tor sent this application on to the District Court in 
continuation of bis previous reference. The District 
(CBirt amalgamated the two references and heard them 
together. The Court increased the amount awarded and. 
also found that the money should have been paid to the 
appellant and passed orders directing that Ma Saw 

should refund the amount she had drawn 
and pay it to the appellant. ‘The appellant has now 
come to this Court in appeal on the ground that the 
District Court ought to have directed the Collector 
to pay out the whole of the money found due on the 


E 
E 
E 
| 
E 
b 
if 


brought forward seriously in this Court If we 
vwere,of opinion that the order now asked for was 
an onder which the District Judge was competent to' 

then, we should be bound to send the case 
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Kyaing. It is clear, therefore, that before the 
Collector there was no dispute ‘as to the title’ to 
receive compensation, The second proviso to 31 
of the Land Acquisition Act had, therefore, .n0 
application, and under the provisions of the’ first 
clause of s. 31, the Collector was bound to pay the 
money to Ma Saw Kyaing. I do not suggest that in 
such circumstances the Collector -should never be 
hheld liable to pay out the money again. There may 
be cases in which he has shown such negligence that 
he could tightly be held liable for the loss by a 
claimant of ‘money which the Courts subsequently 
hhold should have been paid to him, But to decide 
‘a Collector should be 0 liable would involve 
in an inquiry into the procedure adopted by 
‘and a finding Rat at least there had been 
negligence or error on his part, 1 
find “nothing whatsoever in the Land” Acqui- 
“sition Act to suggest that such an inquiry should 
‘be held on a reference under the provisions of 
8 18 of the Act. 

S. 18 of the Land Acquisition Act lays down 

“Any percon interesed who has not accepted the award 
aay, by written aplication to the Collector, reguce. that the 
imate be refervel by the Colletor for the determination of 
the Court, whether his objection be to the mearscement of 
the lind, the amomt ofthe compensation, the persons to whom 
its payable, oF the apportionment of the compenation among 
the perious interested” - 

S. 20 of the Act lays down that on such a 

reference being received the Court shall cause notices 
to be issued to: 

(a) the appteast; 

(6) all perso interested in the objection, except toch (i 
‘ap) of them as have consealed without protest 
to receive payment of the compensation awarded | 

+ aed, 
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same ward by the Collector under s, 11. 
‘An award by the Collector under s 11 must 
include the apportionment of the said compensation 
all the persons known or believed to be 
in the land, of whom, or of whose claims, 
he has information," whether or not they have 
respectively appeared before him, That forms no 
pat of the award as defined in s 26, and the 
argument that an award under s. 26 ‘must be 
‘deemed to be a decree and to be executable 
against the Collector would, therefore, seem to fall 
to the ground. 

Under the general scheme of thie Land Acqui- 
sition Act, the Legislature appears to me to have 
contemplated that on a reference to a Court the 
matters for decision may include either a question as 
40 the total amount of compensation—a question in 
which the Collector is clearly interested—or a dispute 
‘between the parties claiming amongst themsclves as 
to the person or persons to whom compensation 
should be paid—a question in which the Act does 
‘not consider the Collector to be interested. There 
jis no suggestion that on such a reference the Court 
should have to decide whether or not the Collector 
tad been so negigent that he should be required 








to pay the compensation twice over to differen 
x dre.x, persons, and a question of that sort appears to m 
MEG to be one which can only be decided satistactoril 
re in a separate suit. 

seciitur In the present case it does not seem tom 
EEEE that the appellant even contemplted the making o 
Dor any order against the Collector by 
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aren Kumar ooh 6. por, UR. S2Cl 197 flee, 


So Nya for the appellant. 
Tun Bye (Assistant Government Advocate) for 
the Crown. 


Brows, J—The appellant, Po Kyone, has been 
found guilty of murder and sentenced to death, 
He has also been found guilty under s. 436 of 
‘the Indian Penal Code, but no sentence has been 


case are reasonably clear. 
1931, a Process Server came to Leaindan 
village in the Tharrawaddy District to serve a 





jin certain civil litigation, This 'was apparently 
the person on whom the summons was 

‘or his relations, and the Process 
Server was assaulted. A body of men, of whom 
the appellant was one, then made a demonstration 
in front of Ma Shwe Scin’s house, They went 
away on this occasion without resorting to actual 
violence; but not long afterwards nine of them, 
including the appellant, came again armed with daks 
and spears. They threw stones and sticks at the 
hhouse and set fire to the cattle shed adjoining, 
of the inmates of the house escaped, but 

in came out of the house the 

appeltant shouted “Cut, cut and two of the party, 
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Code, because the charge did not mention the 
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1938 


provisions of 5. 114 of the Indian Penal Code, T 3 


do not think there,is any substance in this con- 


tention. It has often been said that the provisions eurrtoe, 
‘of ss. 256 and 237 of the Code of Criminal porn y 


Procedure only apply in cases where the law applicable 
is doubtful and do not apply in cases where the 
facts are dovbtfal, I must confess that I have 
found it difficult to understand how this distine- 
tion can be drawn, 

S. 236 of the Code of Criminal Procedure says : 


* Usage at cr series of acs i of wach 2 natre tha it is 
doubtal which of several offences the facia which cab be proved 
wl consttte, the acnsed may he charged wit having cont 
{ed all o any of sech offences. and any. number of such changes 
may be tried at once zor he may be chanted ia the alternative 
‘with having commited some one ofthe sd otencen 

And s. 237 lays down : 

ia the cave mentioned in 4. 236, the accused is changed 
swith one offence, aed it spears in evidence that he committed a 
‘iferentolleace for which be might have been charged under 
the pcvisions ofthat sector, he may be convicted of the offence 
‘which he is shown to fave committed, although he was not 
‘charged with i” 

‘These sections do not say that they are applicable 
‘only when the facts are clear but the law is 
doubtful. Two illustrations are given under 8. 236 
and in each of those illustrations the facts are 
‘clearly doubtful. The facts necessary for the offence 
of theft are entirely diferent from the facts necessary 
for the offence of receiving stolen vronerty. AS 
regards the second illustration, it is quite clear 
‘that what is doubtful is not the law applicable but 
the facts, that is to say, whether the statement 
in the Sessions Court was true, or the statement 
before the Magistrate was true. This restricted 
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Tux Aung for the applicants. S. 148 (3) of the 
Criminal Procedure Code expressly empowers a 
Magistrate who pames an order under & 145 to 
award coms to the successful party. If he fails to do 
80 the High Court in its revisional powers can make 
‘any consequential or incidental order that may be 
just or proper in the circumstances. See % 423 
@) (a. 

[Pace, CJ. Are costs consequential upon or in- 
‘Gidental to 2 criminal case 7] 

Proceedings under ss. 144 and 145 of the Crimi 
tal Procedure Code are proceedings of a quasi 
nature, and that is why express provision for the 
coats incurred in such proceedings is provided for 
by 5 148). 

‘The decision in Veeruppa Naidw v. dsudayammat 
(1) was to the effect that the award of costs cannot 
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I still feel that the dictum of Wallace J. in. Veerappa 
Naidu v. Audayammal (1), that the High Court in 
revision can pass any order which the Magistrate 
himself could have passed, probably goes too far, 
but T must, with the utmost respect, dissent from 
‘the proposition laid down by the learned Judges of 
the Caleutta High Court in Mehi Singh's case (2), 
that clause (d) of s. 423 (1) of the Code of 
Criminal Procedure does not amplify the powers of 
appellate Courts, but merely modifies the exhaustive 
character (in a ‘restrictive sense) which s, 423 (1) 
would otherwise apparently have, If that be so, then 
there was no reason for the retention of clause (d) 
after the amendments of the Code made in 1923, for 
the particular sections mentioned by the learned 
Judges, as conflicting with s. 423 (I), were then 
‘amended 30 as to avoid any such possible conflict. 
may say s0, with the greatest respect, it seems to 
me that the chssification by the learned Judges of 
all “consequential or incidental” orders. into two 
<learly defined classes cannot in the nature of things 
‘be comprehensive. ‘Their first class includes only 
consequential orders, i, orders which are the logical 
result of the main order in the case and necessary 
to render it efictive. An incidental order is some- 
thing different; it is an order which is liable oF 
likely to follow as a result of the main order, as 
distinguished from one that necessarily follows ; and 
in neither of the two classes have such orders been 
included. 
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‘The plaintiffs attached two howes owned and 
‘occupied by the defendants in Minzan village in 
‘execution of a money decree against them. The 
defendants who are husband and wife were agricul- 
turists owning about 30 acres of paddy land which they 
cultivated. One of the houses was under construction 
at the time of attachment, the defendants formerly 
‘occupying only the other house which they used also 
as a cattle shed and a granary, They had entered 
ito occupation of the partly constructed house only 
about the time of the attachment to save it from 
being attached, The defendants purported to sell 
both the houses to near relatives who applied for the 
removal of attachment, but subsequently withdrew 
their application. The defendants now raised the 
plea that the properties were not attachable under 
proviso (c) to s. 60 (1) of the Civil Procedure Code. 
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1883 


Code of Civil Procedure, it snot suiciest merely to show that ‘uz Basie 
the house o the site fa question belonged to an agricaltuts but Gye°%vig 


‘it mat be established father that it was being used or occupied 





bod de for parpoves of agricaltere).’ TF the decisions of the oS OF 


Taian High Courts quoted above lay down the correc inter- 
taton af proviso (dl tos. 60 (1), thea it is open to the Court, 
‘diteraiaing whether a house belonging to an agricultrit is 

‘exempt from atachoeat to consider whether or not the oveupation 

‘by. the agricaturist of the hoose is bend Ade for purposes of 

aricaltare. 

‘There has, therefore, been conflict of opinion between that 
‘Expres in these decisions and that expresed in Ma E Sev. Ma 
‘Hat Son 1). In view of this confit and of the feequeney wit 
‘which the Courts inthis agrcutaral country are coctronted wi 
‘this question Tam ofthe opicic that ti highly Cesieable to have 








and occupied by him only where they are occupied 
for the purpose of carrying on his vocation. The 
‘Code does not extend the exemption to all houses 
‘hat an agriculturist_may own whether they are 

the purposes of agriculture or not. 
in Ma E Se v. Ma Bok Son (1) 
‘carried the exemption too far. If that decision 
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Except the decision in Ma Bok Son's “ease the 


‘TwBiet decisions of the Indian High Coorts are uniform ; 
emvfouo and they have held, both under the old Code and 
Xo Sin Ox. the present Code of 1908, that the exemption applies 


in respect of an agriculturis’s property only when 
it is occupied by him bona fde for the purposes 
of agriculture. To make the matter clear the earlier 
decisions went to the extent of adding the words” 
‘assuch "after the word agriculturst”, 

See Radkakisan Hakumji v. Balvant Rami, 
Jioan Bhaga v. Hira Bhaiji (2); Jamna Pras 
Raghunath Prased (3); Muthuventutarama Rea. 

v. The Official Receiver of South Arcot (8); Mira v 
Tanda Ram (3), 


No appearance for the respondents. 


Pace, C,J.—In this case the question propounded 


“Whether for the purpose of exemplion from attachment 
under proviso (@) to x 60) of the Coil Procedure Codey 
1908, the occepation by an_agriclturit of shone. belonging 10 
‘him must bein good faith forthe purpose of agrcattare.” 

S. 60(1)(c) exempts from attachment “houses and 
other buildings (with the materials and the sites 
thereof and the land immediately appurtenant thereto 
and necessary for their enjoyment) belonging to an 
agriculturist and occupied by him.” Whether any 
particular house or building is brought within the 
ambit of s. 60, sub-section (1) (¢) is a question of fact 
‘which must be determined upon the evidence adduced 
in the case. The material facts are set out in the order 
of reference and need not be repeated. The learned 





a) ER, 7 tom 0, preety 
+ GAD ta ham 3, a toe. 0 tne 22, 
‘tise 12 wan. So 


Vou. XH} RANGOON SERIES. 


Judge ‘who heard the appeal found (1) that the judg- 
‘ment-debtors ‘to whom the -house belonged were 
‘agriculturists; (2) that they were in occupation of 
the house which has been attached (3) that their 
occupation of the house was not for the purpose of 
earning their livelitood by agriculture, It appears 
that the house with which we are concerned in this 
‘case was in course of construction, and was situate 
‘phe same compound as another house which had 
ZZacapecupied by the judgment-debtors for the pur- 

‘Shel carrying on agricultural operations, and in 
‘Sagres! also catile were housed and paddy was stored, 
‘Rat learned Judge expressed the opinion that it was 
wot necessary, in order that the judgment-debtors 
should carry on their occupation as agriculturists, 
that they should lve in the house under construction, 
and in these circumstances he has referred the ques- 
tion propounded to a Full Bench for decision. 1am 
of opinion that the answer to the question is free 
from difficulty, and that the true construction to be 
put upon s. 60 (1) (c) was settled as long ago as 
1883 by the decision of the Bombay High Cougt in 
Radhakisan Hakimji v. Baloant Ranji (1). That 
‘case was decided upon s. 266 (c) of the Code of 
1882, which exempted from attachment “ materials of 
hhouses and other buildings belonging to, and occupied 
by, agriculturists". In delivering the judgment of 
the Court West J. observed 

“The exemption of a howe or bailing occupied by a 
sereakurit 0d thin we thinky means 2 house dwelt Br sa 
tavceltaril as sach, the frm beildings appended to s0ch 
‘reling Ie docs at cine other house which one” seme 
nay be cocupied wat fs meant isa physical cecapatioe, by an 
owner, cf his howe asa delig apprcpriate cr cravenient fer 
Bis cling” 
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“In the case of Rahatisnn Hatin. Baleant Rav it esd 
thatthe building exeteplted is one dwelt in by an agvouitrit 
_assoch. There must be an occupation in good faith forthe put- 
‘Poses of agriculture ia order to get the benefit of the exemption.” 

‘Jisan Bkaga’s casé (1), therefore is in consonance 
with the chain of authorities by which it is well—and 
in my opinion correctly—settled that s. 60 (1) (c) 
must receive the construction that was placed upon 
by the Bombay High Court in  Radhakisan 
Hlakumji’s case, Baguley J, whose attention. does 
not seem to have been called to the other authorities, 
‘upon this subject, held that: 

“As agrcutra's howe, oscupied by hin, is exempt frm 

attachment» and this would apply both to his hee fn the vile 
And alo to bis tin the ld it he Bas one." 
It Baguley J. in that case intended to constru 
= 60 (1) () in any way other than that in 
which it has consistently been interpreted by the 
decisions to which I have referred, in my opinion, 
with all doe respect, Baguley J. did not correctly lay 
down the law. For’ these reasons, in my opinion, 
the answer to the question which has been referred 
is in the affirmative. 

Das, JI agree. 

Donxury, J—I am of the same opinion; ‘The 
main ground on which the learned Judge in Ma E Se 
¥.Ma Bok Son (2) distinguished the case of Jican 
Bhaga v. Hira Bhaiji (1) was that the latter was 
decided under the Civil Procedure Code of 1882, but 
the terms of 5. 266 of the Code of 1882 were, 50 
far as this point is concerned, exactly similar to those 
of clause (c) of the proviso to s. 60 (f) of the 
Present Code, Clause (c) of the proviso to s, 60 
{1} cannot be construed as if it stood alone. It must 
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19 be construed with reference to clauses (a) and (b), and 
‘oui’ when te thre cans oe ried eget A pe 
‘curfnuo that the intention of the Legislature was by these 
teatros, ©luses to exempt from attachment such properties, 
PF and only such properties, as are neceamry to enable 
POMENE indgment-debtors to live and carry on their ordinary 
trade or occupation. As pointed outin Muthwoenkaia- 
rama Reddiar ©. Offcial Receiver of South Arcot (1) it 
‘would be manifestly absurd that, if for his own 
personal convenience an agricultrist ves in a mansion 
fn atown, that mansion should be exempt {rom attach- 

meat. 





APPELLATE CIVIL. 
‘ee ir Arar Pa, Ht, Ce rain, ak Mr, Ps Das 
1 CTAGT. NACHIAPPA CHETTYAR 
® 





‘Vou. XI] RANGOON SERIES. 


Frc v,You Grit 8896,2 CX D. 69: Haroun Kear Rey v 
“The Surtry of State Inia, LR. 33 Cal B85; Jeb Cation Trading 
“Company Lime Joe Cif Mii, L154 Ca HS? Re Fes of 
ov 808 30); Wile Mili, § Ex. D. 55: 18 te Whi Party 
‘Lin 3 Ce D.AIT—rd 

‘Ant wit st 4 anance of person ning Me pra fem 
for cearaton tat te regaraden fie om snr 13 Dace 
{ae Awana wine's ve aletandng ay rate ea 
‘hat eal wer ha acme Act tha maybe ope i. 

(OF arty. MDew 6 WLC. 12 fled 

octet wt et bees hy the prwions of 7 fhe Ac, 

here the reprint ire avid decry wt 
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Ube faces Act adler 

Tras othe Demo of ely of Range ¥. 6.8, Beare & Som 
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Diane Bondar Confer 36 CA. 22; Nussual Soraca Sere 
saveon, CW 44 Shih ato Jas Ma Gouge Bon Sigh 
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Basu for the appellant. Under Rule 2 of the 
Income-tax Rules an application for registration of 
firm must be made by the partners or ‘any one 
‘of them on or before the date on which a return 
is due; and s 2 (4) of the Act requires. the 
production of an instrument of partnership specifying 
the individual shares of the partners in the profits, 
In 1927-28 when the application for registration was 
‘made in this cise one of the partners had died ; 
but his mame was shown in the application for 
registration as a partner, and the original deed of 
partnership was produced in evidence. The person 
‘who presented the application for registration 
purported to act as the agent of the deceased 
partner without any authority from him, ‘The 
registration therelore cannot be valid. A registration 
officer can obtain jurisdiction fo register a document 
only if it is presented by a duly authorized person 
acting for a firm which is in existence. 
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See Dottie Karan v. Lachni Prasad (1); 
Mujib-Un-Nisa v, Abdur Rakim (2); Krishna Aiyar 
¥. Commissioner of Income-taz, Modras (3). 

‘The appellant, who is the son of the deceased 
partner, was held liable to super-tax in Madras on 
the ground that he was in receipt of a share of 
the profits accruing to the Burma firm, the Madras 
High Court declining to go behind the finding of 
registration arrived at in Burma. The appellant now 
secks a declaration that the reistrtion is not 
binding on him. 


[Paor, CJ. The appellant was never registered 
asa partner. It is his father whose name was 
80 registered.) 


The deceased partner was regarded by the 
Income-tax authorities as acting on behalf of the 
joint family, whereas the partnership deed shows 
that he entered into the partnership in his personal 
capacity. 

A suit for a declaration of this nature against 
the Secretary of State is not barred by’ s. 67 of 
the Act, because it is not a suit to set aside or 
modify an assessment. The assessment made on the 
appellant is ultra: vires, and where an assessment is) 
ultra vires no bar can’ operate to prevent the Civil 
Courts from entertaining the suit. 

Haji Rehemtulla Haji Tarmahomed v. Secretary of 
Stale for India (8); Dyson v. Attorney-General (3). 

Vexatious suits for dechrations can be punished 
with costs, as was pointed out in Dyson v. Attorney: 
General (6) 
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‘The lower Court dismissed the suit on the ground 12 
that where a special remedy is open to the plaintiff ¢7ACt. 
the general remedy is barred. That rule cannot Sernat 
apply to a case where a proceeding from its inception sfx 
is ultra vires. Balhishen Das v. Simpson (1); Mian Stine 
Jan v, Abdul (2); Baloant Ramchandra v, Secretary ronine. 
of State (3); Ganesh Mahadeo v. Secretary of Stale for Pusn.¢). 
India (4); also Smecton v. Attorney-General (5). 

‘Skeobaran Singh v. Kulsun-Un-Nissa (6), on which 
the lower Courts relied: can have no application to 

the facts of the present case, 
A. Eggar (Government Advocate) for the Crown, 
The appellant does not deny that he received a 
share in the profits of the firm after his father’s 
death. It is also borne out by the evidence that 
the income on witich the super-tax was levied was 
always treated as the income of the joint family of 
+ which the appellant is a member, The Income-tax 

authorities have proceeded on the assumption that the 

son succeeded to the father in the joint family business. 
Income-tax Act a joint 
indu family and a “frm” are entities. They are 
“‘persois”” as defined by the General Clauses Act; 
and a joint Hindu family can enter into partnership 
with another penon as a separate entity. 

See In the matter of Ha'roon Mahomed (7); 
Moti Ram v, Muhammad Abdul Jalil (8); Mesa 
Ram v. Ram Gopal (9). 

[Pace, CJ. What is meant by a “joint family 
firm"? ‘There can be no survivorship in a firm) 























1 900 1 
2 tue 2 at 3, (6) LER 4 al 37, 378. 
Gh LC 2 tm as.) LER 14 Bom 108 194 
(9) LER 8 en, 2 (9 Loe 4% ats. 
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‘The law relating to partnership need not be 
r, applied when the status of a joint Hindu family 
is considered, It may be ‘regulated by its own 
special aves. 

If the appellant is successful in obtaining the 
declaration he asks for the result would be that 
the assessment made on him will have to. be set 
aside or modified. Then the bar under s. 67 will 
operate ; and the Court ought not to entertain this 
appeal. 

Uf the assessment is ultra vires the jurisdiction 
of the Courts cannot be barred; but whero the 
assessment is intra vires but the authority concerned 
has proceeded on a mistaken notion of the law, 
the bar should operate, ‘The Income-tax authorities , 
in this case had ample evidence before them to 
come to the conclusion that the agent when he 
applied for registration was acting on bebalf of the 
joint family, and if the registration is to be held 
invalid it can only be so on the ground that the 
registration officer has misunderstood the law. 

Forbis v. Secretary of State for India (1); 
Singha v, Seerdtary of State (2) 

Iyer for the second respondent There is no 
‘cause of action against the second respondent, and 
hhe ought not to have been made a party to the 
suit, 

However, the appellant has not exhausted all 
the remedies given to him by the Incomecax Act. 
‘An assessee is defined by the Act as a person by 
‘whom income-tax is payable, and in Commissioner 
of Income-tax, Madras ¥. M.A.R.AR. Arunachalam 
Chettiar (3),' it was held that each partner 
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‘of the firm, but the Income-tax authorities in Burma 
did not levy super-tax upon the income of the firm 


am by reason of the provisions of-s. 55 of the Act. 





Now, it was only upon the supposition that the 
CcAM. Firm, Minbla, was a firm duly registered 
pursuant to the provisions of s. 2 (14) of the 
Act, that the Income-tax Officer was entitled or 
purported to refrain from levying supertax upon the 
firm under s, $5 ; registration in the manner prescribed 
under the Act being a condition precedent to the right 
of the Income-tax Officer to proceed under 3. 55, 
8. 2 (14) runs as follows: 








“(14)* Registered fem 'means a firm constituted envler an 
fntrument of partnerbip specifying the individual shares ofthe 
Dartners of which the prescribed particulars have been registered 
‘wth the Tacome-tax Oficer inthe preeribed manner; 


Under Kole 2, made pursuant to s. 59 of the Act, 


* Any Sem consitted wader an intruneat of arin 
soeciing the individ! tars ofthe parte ay forthe purpone 
chine (1) of +2 of the Toda Income-tax Ay 1922 
(ts regret the Incometax Or the satan 
Snag in the snd instrament on application in this beball 
tae by th porters cr any of heme 


Under Rule 3 the Income-tax Officer is entitled to 
accept a copy of the original instrument under which 
the frm was constituted in the circumstances therein 
set out, provided, infer ali, that the copy is 

“cert in writing by ove ofthe partners to he correct 
op. 
Under “Rule 6, 


“ A ceticate of registration granted under Rule 4 shall bare 
effect ap t0 the ead of the fnanchl year in which itis granted, 
bat shall be renewed by the Income tax Ofice from year to year 
‘on application made to him in tht behalf and sccompaaied by a 








(Reg. v. Justices of Kent (2); Im re Whitley Partners, 
inated (3), Fricker . Van Grutten (4); Wilson and 
‘another v. Wallani and others (8); Japan Cotten 
Trading Company, Limited v, Jajodia Cotton Mills, 
Limited (6); and Harendra Kimar Roy Chowdlury 
¥. The Secretary of State for India (7).] 
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1926-27, one Chokkalingam Chettyar deposed that he 
‘was the agent of the C.T.AM. Firm, Minbla, and 
that there were only two partners in the firm, vis, 
those whose names- appear in the instrument of 
Partnership. He further stated. ss 


“Thala a power of atorsey from CTACT. Chitham: 
bara Chetty for his private besioess as well. “He died 
about ten days age. His son CoTAC-TN. Nachiappa Chettyar 
‘ecceeds him. T Bold a power of attorney from the latter as 
well” 





It is obvious that during the course of the assess- 
ment respect of the year 1926.27, the 
Income-tax authorities in Burma were made aware of 
the death of the appellant's father, who in the instru- 
ment of partnership was stated to be one of the 
two partners. of the C-TAM. Firm, On the 8th of 
September 1927, for the purpose of the income-tax 
‘assessment for the thea current year an application 
in writing for the registration of the instrument of 
partnership stating the- names of ‘the partners of the 
firm and the other necessary particulary was. signed 
and forwarded 10 the Income-tax Officer by Chokka- 
lingam Chettyar. . The application was in the follow- 
ing terms ; 

“Te 





‘Tue Iscoue-tax Ornicen, Tuasnae 105 


Dated 8th Setamber 1927. 
Sin, 

‘The undersigned begs to apply for registration ef my frm 
vender +2 Ud) cf the Indian Iecometax Act, 1922. 

“The oxgioal deed of partoership under which the frm is 
constitsed specifsing the individual shares of the partners 
‘egether sith 2 copy is enclosed. 

do hereby cectfy that the profits for the year ending 
30th fonguad cf ashoye yea have been actually diviced in 
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Tn the course of the assessment proceedings in 
Karaikudi the appellant applied to the Commissioner 


‘of Income-tax, Madras, that the Commissioner should %} 


refer the following’ two questions of law, which he 
stated arose out of the Assistant Commissioner's order, 
{for determination by the High Court ; 

la) Whettes, ia the ciscamstances stated above, the 
rexistalin of the few in Miahla alleged to bave been made 
ja Burma uncer & 2 (14) of the Act is legally valid and 
operative. If the registration fs held to be invalid, it it not 
fncambeat on the Income-tax Oficer under the Act to. assets 
the firm to supertax a8 a separate eatily. 

(0) Whether, in the course of the ansesment of oer 
‘ettoner, be is estopped by lat from qzestioning the validity 
OF the eegisration and raising the plea of hit -noe-abliy > 
superax in respect of the stare iacowe of the fm 
‘The Commissioner, in referring the case to the High 
Court inter alia observed : 

“So log at the cegntration remains vncancelled the pros 
cf te rm are pot liable 10 sopertax assemment according 10 
Part th, Schedule It of the Todiaa Pinaoce Act of 1927, while 
the petitioner's hare ofthe frm's income is lable to super tax 
amemmeat in Ris hands according to 414° (2) read with 
158 of the Tocome-tax Act" 


‘The question which the Commissioner referred was 
as follows : 

"Whether inthe creaastances the Income-tax Officer was 
Jostifed io asesing to saperstax the petitoner's shace of the 
rofis ce gaios ofthe Mina firm, seeing that (whether or not 
‘ought legally to be regarded as an enregistered fr) they 
had not asa alter of fot been absesed to sapertax.” 

“The Commissioner added : 


“Ifthe registration of the fim were to be cancelled by 
‘the Borma anthortes, and the profits of the frm were to be 
subjected by them to wiper-ax, the question of sinending. the 
‘amesmnent sow complained of would neceurily receive my 
attention. Batts the facts stand at presenti appetrs to me that 
‘the petitioner i ented too relief” 
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‘partnership instrument was null and void, and that 
‘this course may be taken by the Court, notwith- 
‘standing aay concurrent remedy in that behalf 
‘iider the Tncome-tax, Act that may be open to 
‘the plaintif. In O'Flaherty v. M'Dowell (1) Lord 
Cranworth LC. laid down that the general rule is 
‘that 

“ag afirmative state sing a sew ight does not of self 
and of necemty destroy & peeviowaly exiting right Bot it 
hs that effect if the apparent iotention ofthe, Lesisatue it 
that the two rights should not exist together.” 

In the present case, notwithstanding the fact that 
‘the appellant. applied as assessce 10 the Commis. 
sioner of Incomeax for cancellation of the regis- 
tration under 4 33 of the Income-tax Act and 
‘that the application was rejected, in my opinion the 
Court is entitled to make the declaration to obtain 
which the present suit has been brought. 

I do not think that it is expedient or desirable 
‘in the present suit that we should do more than 
‘grant the prayer sought by the appellant, and we 
‘do not propose to determine whether for the pur- 
pose of the assessment for 1927-28 the appellant is 
‘or is not to be treated as a partner in the firm. We do 
not express any opinion as to what the effect of 

‘granting this declaration may be upon the merits 
of the assessment, and we do not affect to determine 
‘whether, in the circumstances, the assessment ought 
to be reopened or the plaintiff granted other relief. 
“Those are questions which may have to be considered 
by the proper authorities, and we express no opinion 
‘on them. 

‘The result is that the appeal is allowed, the decree 
from which the appeal is brought set aside, and a 
decree will be passed for a declaration as prayed, 

TWh 6 MALE. 18 ap 
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INCOME-TAX APPLICATION. 
pr Sr Artin Pa, Me Che etc, ond Mr Jes Das, 
VPRP.L, FIRM 


* 
THE COMMISSIONER OF INCOME-TAX, 
BURMA? 


mene dE 6 efit neo in 
Tarra ca Deen Set "La romp“ 
omer bow fa 
‘The bo meng fr fo a ee rece em 
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Clark for the appellants. An advance made by a 
foreign branch of a firm to another branch in Burma 
has been treated by the Income-tax Officer in Burma 
as profits of the business and has becn assessed to 
income-tax, even though there were enough materials 
‘before him to show that it was an advance. 
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10% —Incometax, Madras(1); Scottish Provident Institution 
weart v, Allan (2. 3 

fae (PASE, CJ. There can be no legal presumption 
Sere to that ect; i is only an inference that may reason 
SERESS, ably be drawn from certain proved facts] 


‘renee 

Questions of law and fact are sometimes difficult to 

‘and the proper legal effect of 2 proved 

fact isa question of law. Nafar Chandra Pal Chow 
dhury v. Skuur Sheith (3). 


A. Eggar (Government Adyocite) for the Cromt 
was not called upon. 


Pace, CJ—This appicatioo must be diamised. 


bers of which were entitled collectively toa half share i 
‘a money-lending business carried on in partnership be 
tween the members of the assessee firm and a frm i 
‘Negambo, Ceylon, were assessed to income-tax in espe 
(of the financial year 1931-32 in a sum of RS 18,66 
‘upon the ground that that sum represeated the assessec 
share of the profits earned in the business at Negambi 

At the investigation before the Income-tax Offic 
the following facts were common ground : 

(© that the amenee firm wae cerying oo 8 meney-end 
‘sions fr prot: 

1) that was eniied toa half share of the profits ears 
by the Neguabo fem : 

(Ge) thn dang the year of stenemes Dee were remit 
(he Negambo fem to the assis fr is Rangooe two rama 
1s 30000 and Ra 25,000; amt 

iv) that these bo sums of He 30902 and Ro. 25,000 w 
recited out of the fends of the Negaate fem 


err erry =e 
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‘The assessees stated that these two sums were 
not remitted to them by the firm in Negambo as 
representing the profits earned by the assessees in 
‘Negambo during the year of assessment, but were 
capital sums received by way of loan from the 
‘Negambo firm by the assesses, and, therefore, were 
not profits or gains liable to assessment for income- 
fax. In support of their contention the assessees 
adduced two letters purporting to have been written 
‘during the year of assessment by a member of the firm 
in Negambo to the assessees in Rangoon, from the terms 
ff which the assessees invited the Income-tax Officer 
‘to draw the inference that the two stims of Rs, 30,000 
and Rs. 25,000 had been remitted as a capital sum by 
way of loan, asd_not as representing the assessees 
share of the profits earned in the Negambo business. 

‘The Income-tax Officer, upon the materials before 
him, found as a fact that the two sums of Rs, 30,000 
and Rs. 25,000, included the sum of Rs. 18,606 
being the amount of the assessees’ share of the profits 
that had been earned by the business in Negambo 
during the year of assessment. 

‘On appeal to the Assistant Commissioner the 
assessment by the Income-tax Officer was affirmed. 
‘Thereupon the assessees applied to the Commissioner 
of Income-tax that he should state the following case 
and refer it to the High Court for determination : 

Whether or ot the evidence tendered before the authorities 

rebut the legal presumption that the remitance received (om) 
‘the foreign painenbip basnes is cat of otis?” 
‘The Commissioner of Incomeax expressed the 
opinion that the question that it was sought to refer 
was a question of fact and not of law, and refused 
to state a case or refer it to the High Court. 

The assessees have now presented an application 
‘under s. 66 (3) of the Income-tax Act that the Court 
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£25,000 drawn by the attorneys of the Institation on 21st May, 





that the sum of £217,350 sdmitiedly received by the 
Isfittion ia the United Kingdon trom Avstralis daring the year 
nding Slat December, 1898, and for convenience taken a the year 
of assesment, mst be regarSod as consisting of interest assessable 
Jn terms ofthe fourth ease of Schedule D, S and 6 Viet. cap, 35.” 


On appeal to the Court of Session, save in respect 
‘of a sum of £5,000, the decision of the Commis- 
sioners was upheld, and a further appeal to the 
House of Lords was dismissed. In the course of 
his judgment in the Court of Session, the Lord 
President observed, 

18 forther appears to me tha under the ciscumslancess 
Indefinite emitancts to this county mt be presumed 19 const 
(of interest, not of cntal, 9 Teng as the amount of eaptalremitied 
to Australis for investment sil remains favested ther.” 

‘And Lord McLaren added : 

* Bot, whece a etait company, a inthe preset eae, at 
lnvested funge sums fora pri of flteen years ia Colony, and 
tas an agent emgloyed not only to receive fterest, but also to 
receive the capita of the favestmeac whea paid’ ups and to 
einvest i even saapproprated remittances are made to this 
‘cote thiak everyone would agree that they mut be dealt ith 
according tothe ordinary cours: of busine, and thew remittances 
iart be presuned to be paid inthe frst place out of interest 10 
faras they ae locone, and i the seco place out of principal oF 
capil. think tat raleresats fom the fact that oo yrodent 
‘man ofbusines wil encroich upon his cat for investment when 
be has income uninrest ing 3 his disposal 

Now, I venture to think that all that the learned 
Judges in the Court of Session meant by their obser- 
‘ations was that there was material before the Commis- 
sioners upon which they were yustified in finding as a 
fact that the remittances were profits and not capital, and 
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profits and not capital. 
In, A. Subbiah Ayyar_v. The Commissioner of 
Income-tax, Madras {1), a Pull Bench of the Madras 


High Court exprasied the opinion that 


fmened to income-ax, the pemuamption is that the remittance is 8 
‘emittance (fom oot ofthe profits ofthe foreign basiess; Scotish 
Provident tution ¥. Allon (2) followed ta In re Murngorpe 
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reasonably be regarded as apt, as to how they should 
approach the question of fact which they are called 
upon to decid 

In the Scottish Provident Institution s. Allan (1), the 
House of Lords made no reference to any “ presump- 
tion " in law in connection with such remittances, and, 
0 far from regarding the question whether such sums 
were “ profits "or “ capital” as a question of law or 
of mixed aw ane fact, the House of Lords laid dows in 
plain terms that in their opinion the question was solely 
‘one of fact. Lord Halsbury LC. observed : 

think thin is really question of fact, Tbe question 
what ifereace cas propeny be dean from the fact as ited by 
the Cormminioners” 
‘And Lord Shand added, 











i his view the question which be was invited to refer 
tw the High Court was a pure question of fact”. Tam 
of the same opinion. In such circumstances the only 
‘question of law that can arise is whether there was 
material before the Income-tax_ authorities upon which 
‘hey could find that fhe sum of Rs, 18,666 was profits or 
income earned by the assessees and remitted during the 
‘year of assessment to Burma, The very form in which 
‘the question is propounded connotes that there was 
‘material upon which the Income-tax authorities could 
have reached the conclusion at which they arrived. 
Indeed, I did nct understand the learned advocate for 
the assesses to contend that there were no materials 
‘before the Income-tax authorities upon which their 
finding could tave been based. The contention on 
behalf of the assessees was that the question whether 
the evidence tendered by the assessees ought 10 be 
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the wall, and to Gt timbers when he met his 
death. 

A. Notification of the Government of India, 
Department of Industries and Labour No, L. 1446 
dated the 13th December 1926, declared certain 
‘ccupations ia connection with operations for win- 
ning natural petroleum or gas to be hazardous 
‘occupations and directed that the provisions of the 
*Workmen's Compensation Act should apply in the 
ase of any person employed in such occupation. 
This Notification was subsequently embodied in the 
‘Act as clause 12 of Schedule II by the Workmen's 
Compensation Amendment Act V of 1929, 


Kin Maung Gyi (2) for the exsployer. 
Paot, C.J—The question of law that has been 


submitted under , 27 of the Workmen's Compen- 
sation Act VIII of 1923 is: 


Now, having regard to the provisions of & 2(1)(n) 
(Gi) of the Workmen's Compensation Act the material 
provision was not the Notification that is cited, 
‘but clause 12 of Schedule II of the Act. Further, 
‘as the Commissioner for Workmen's Compensation 
bas found as a fact that the deceased workman 
Gi act docen the "for the 

extracting ol” the question referred becomes merely 
STecadete trot wad thie Court ly 
‘express an opinion except in connection with a 
cian ‘appears, however, from paragraph 
3 of the reference that a question has arisen as to 
‘whether clause 12 of Schedule IT applies to workmen 
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‘employed in a hand-dug well, and as the deceased 
workman was so employed we feel ourselves at 
liberty to express an opinion upon that question. 
We hold that a workman employed in a hand-dug 
well may fall within the ambit of clause 12 of 
Schedule II, but wiaether he is employed in connec- 
tion, with the operations therein referred to or any 
of them is a question of fact which has to be 
determined by the proper authority, and not by 
this Court, We answer the question submitted in 
this sense, 


Das, J—I agree. 
Doxey, J—I agree, 
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Hormasji for the appellant. 
Aiyar for the respondent. 


Comurre and Mya Bu, JJ—This appeal _must 
be allowed. 
The learmed Judge of the District Court at 
Hanthawaddy was sitting in insolvency. He was 
cnt Mi Apel We 27 198 from he kr le it Gout 
antinentyi nclvny Cea 50k, 
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‘order preparatory to one of confirmation that the 
‘appeal has been filed. 

‘This of course isva ease wherein the orders of 
the executing Gourt itself are in question. In Mianjan 
‘v. Man Singh (1) it was held that a sale conducted by 
the executing Cuurt after the executing Court itself had 
withdrawn the sale order was one made without author- 
ity and void. Two other cases are quoted in the ruling 
from the North-West Provinces High Court Reports 
to the same effect. Sant Lal and another v. Umrao- 
Un-Nissa (2) followed this decision. It was held 
that the effect of the Court's order for postponement 
of the sale was to deprive the officer conducting it 
‘of all legal authority to hold it on the date previously 
fixed, and that he was functus officio; that his not 
being aware of the order was immaterial, and that 
the sale was illegal and void. 

‘The cases cited in the lower Court are ‘mainly 
those on a somewhat diferent question, as to whether 
when the appellate Court has stayed a sale in 
exercise of its powers under Order 41, Rule 5, such 
stay would have efiect from the date ofits pronounce- 
ment or only {rom the date of its communjcation 
to the executing Court. There have been various 
‘opinions: on this question. In Bessesswari Chow- 
burany v. Hurro Sundar Mazumdar (3) it was held 
‘hat the order of an appellate Court to stay the sale 
‘was a ‘prohibitory order, and as such could only 

‘communicated, that it did not 
anything already done, and that 
its utmost effect was to stop further action inthe 

rection of execution. 
‘was differed from in the case of Hikwm 
Chand Boid v. Kamalanand Singh (4), where it was 
a 
i, eean'os (a 35 927, 
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would obviously, as Mukerji J. said, be impossible, 
if. only because the agent often acts at some 
‘considerable distance-from the principal, and com- 
‘merce can only be freely conducted on’ the under 
‘standing that the agent has full powers to bind the 
principal within those powers until he knows of 
their revocation But an officer of a Court works 
in that Court, and his power is somewhat less than 
that of a trade, agent; he is merely 'the hand or 
tinisterial officer of the Court, executing its orders, 
‘There must be presumed here to be an identity 
between the Court and the clerk or servant, It 
‘would obviously be inconvenient, and would lead to 
<-€lear abuses if it were t0 be held that a ministerial 
servant may proceed to act on orders of the Court 
which “have already been revoked, when that 
‘revocation has not reached him, or has not been 
shown to reach him’ in time for him to act on it 
We consider that it must be held that the sal 
was an illegal one, and it will therefore be set aside 
‘with costs, advocates fee ofthis application two gold 
mohurs, 
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Sanyal for the applicants. 
‘Bose for the respondent. 


Bacuney and Mosety, JJ—This is an application 
in revision against the order of the District Judge 
permitting the plaintif-respondent Ma Shwe Thin to 
sue as a pauper. 

Ma Shwe Thin in her original application applied 
to sue the first defendant-appellant Ma Yon alone 
for a half share in property left by U Pe, deceased. 


7 civ Roca Ne 7 of 90 [aay fram be ser oe Dt 
‘cout of Laer Cindi Cl Se a? 1952. : 
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‘She said Ma Yon was the other wife of U Pe, and 
valued the property at Rs. 33,000. The plaintiff 
give a list of ber property, amounting to Rs. 125, 
‘consisting of a houst, clothes and furniture. The 
Courter was given 3s Rs. 670. The first defendant- 
appellant Ma Yon made a written objection, in which 
she said that some of the property claimed as the 
‘estate of U Pe was not in her possession, and that it 
had been given away by her husband to their 
‘children, whose names shé gave. She also said that 
some of the property was the joint property of her 
and her nephew, and some of it belonged to another 
nephew, and other of it had been sold by U Pe in 
his lifetime to persons, whose names she gave. The 
‘suit, of course, should originally have been filed not 
as one for partition, bat for administration. The 
‘Court then of its own motion directed that the 


ypertons mentioned by Ma Yon to be interested in 
the estate. ‘The amended plaint was presented not 
by the applicant herself in person as is required by 
‘Order 33, Rule 3, but bY her pleader. The schedule 
Property attached to the amended application was 
itself also amended. It raised the value of the 
property to Rs. 35,000, and the Court-fec, therefore, 

ference lay in the fact that 
jewellery in Ma Yon's possession was now valued at 
Rs 5,000 instead of Re. 2,500; while two small 
hhouses valued at Rs. 300 and’ Rs,’ 200 in the first 


& 





It is now contended in revision that no amend- 
‘meat of the application should have been allowed, 
‘that in particular the Court-fee and valuation could 
‘ot be amended, that the amended application should 
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i} a Single Judge of this Court, Mating Ba 
f Thee aang Be Jed: 


"The question is whether soch a wrong calculation offends Me Sure 


clause (a) of Role § of Order 33 of the Code of Civil Procedre. 
‘A Court shall reject an application for permission to we a8 8 
‘pauper where i mot framed in the manner prescribed by Role 2- 
‘That rule lays dowa that soch applications shall contiin the 
particulars roquized in regard to plants in uit, Re 1 of Order 
7 enumerates soch partcalary, and one of them is a statement of 
the value of the subject-matter, of the wit forthe porposes of 
Jarisdiction and Coar-ees so far asthe case admits, S, 7 the 
CCourtlees Act prescribes the mode of computing Courtice valve. 
In the present case applicant hat not calelated the Cour-fee 
fn accordance with that section. When such a defect occur nan 
application for leave to sue asa pauper, Role § of Order 33 leaves 
the Court no. discretion, bat it mest reject the application. The 
ant appeats 19 Ave 











In U Ba Dwe v, Maung Lu Pant (1) and Maung 
Shwe Tha v.. Ma U Kra Zan (2) it was held by 
Benches of this Court, overruling ‘the last part of 
‘Maung Ba Js judgment, that where an application to 
‘sue as a pauper is. rejected under Order 33, Rule 
3 (a), no fresh pauper application can lie, The 
‘order is tantamount to one under Order 33, Rule 7 
(3) refusing to allow the applicant to sue as a 
pauper, and under Role 15, such an order shall be 
a bar’ to any subsequent application of the like 
ature by the applicant in respect of the same 
right to sue. 

Rule 1 (¢) of Order 7 requires the names, descrip- 
tions and place of residence of the defendant 
‘or. defendants to be, given so far as they can be 
ascertained. Here in the original application the 
plaintiff had given them so far as lay in her 
other details were within the. special 
7 OTL Re a wR LER Th ws 
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knowledge of the defendants. Order 7, Rule 1 (i) 
does not require that the Court-fee be stated. It 
‘merely requires that the value of the subject-matter 
shall be stated for the purpose of jurisdiction “and 
of Court-fees so far as the case admits. (The last 
words refer presumably to cases sich as suits for 
accounts, where the value may net be forthwith 
capable of estimation. Much less does the  sub- 
section demand that the value be correctly stated. 
What is apparently required is, a mentioned in 
Order 33, Rule 4 (f), that the application be in 
proper form in order that the Court may see at 
‘once that the application is presented to a Court 
of proper jurisdiction, and that the valuation for 
the purposes of Court-fee mentioned in the appli- 
cation demands on the face of it a fee which the 
applicant cannot pay if he possesses only the 
property which he alleges he possesses in 

schedule, We would, therefore, with respect, differ 
from Pe Kye's case if it is intended to lay down 
there that any clerical mistake or other mistake 
in the computation of (as opposed to valuation for) 
Courtfoes will render a pauper applicant liable 
without remedy to the extreme penalty of having 
is application rejected for ever. 

It may be that if the application is not in the 
right form or duly presented, the Court has no 
option under Rule $ except to reject the appli- 
cation. It may be that no amendment of form can 
be allowed (though even here we would say that 
the principle de minimis non curat lex should 
apply) ; but there is nothing, we consider, in’ the 
order which prevents an amendment not as to form 
‘but as to substance. Where the effect of the 
legislation is to penalize an applicant for a defect 
cof forni, that legislation must be strictly construed, 
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and not construed in his disfavour, There is no 
reason, we think, why the ordinary principles of 
amendment of the substance of the plaint should 
not be followed, and indeed, as we have said, 
‘this had hitherto, up to Pe Kye's case, been done 
without question 

‘As regards the fact that the amended application 
was presented by the applicant's pleader, it must 
‘be remembered that it was amended by the direct 
‘order of the Court. Were the applicant to be penalized 
for this, she could only be forced to fall back on 
the original application, The reason why itis insisted 
‘on in Rule 3 that the application be presented by 
‘the applicant in person, unless he is exempted from 
appearance in Court, is, as laid down in Rule 4 (1), 
tliat the Court may examine him at once regard- 
ing the merits of his claim, to see: that it shows a 
‘cause of action, and regarding his property. Subs 
quent enquities are’ confined to pauperism, and it 
is the duty: of the Court to ascertain at once that 
‘the applicant's allegations constitute a claim that can 
bbe litigated on. The Court itself directed the amend~ 
‘ment in this case, and we do not think it reasonable 
to hold it requisite that the amended claim must be 
presented by the applicant in person, 

For these reasons we consider that the order 
of the District Court was justified throughout, and 
‘we dismiss this application in revision with costs 
advocate’s fee two gold moburs, 
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manner lawful for the holder thereof.” ‘The right 
of the appellant, therefore, to execute Bindraban's 
decree against the respondent. was no more and no 
less than the right in that behalf of Bindraban 
himself, In the circumstances of the present case 
could Bindraban have executed the decree that he 
hhad obtained against the respondent? Iam clearly 
of opinion that he could, because the alleged pay- 
‘ment of adjustment, even if proved, has not been 
certified or recorded, and under Order 21, rule 
2(3), “a payment or adjustment, which has not 
been’ certified or recorded as aforesaid, shall not 
be recognized by any Court executing the decree". 
It follows, therefore, that inasmuch as Bindraban 
could execute the ‘decree that he had obtained 
‘against the respondent, the appellantalso could execute 
that decree against "the respondent. It is, how. 
fever, contended that the alleged payment or 
adjustment, was effected on the Ist of June, 1931, 
and before the attachment of the decree, and 
that such payment or adjustment, if proved, 
‘would afford a valid ground in law for fesisting 
the attachment of the decree by the appellant. This 
contention, however, can only be sustained upon the 
footing that Order 21, rule 53 (i), (6), applies as 
well to an uncertified and unrecorded payment 
for adjustment as to a payment or adjustment that 
hhas been certified and recorded under Order 24, 
rule 2. I can discover no reason for validating an 
‘uncertified payment or adjustment under Rule 53 (2), 
(6), and in my opinion there is no justification for 
80 doing having regard to the genesis of this sub: 
rile. "Prior to the insertion of subrule (6) in Order 
21, rule 53, Civil Procedure Code, it had been 
held. that after a prohibitory notice by way of 
attachment of a decree had been received by, the 
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‘A farther question, however, remains as to how 8 
we ought to dispose ofthe present appeal. In my FEMS, 
opinion it must be dismissed, If the application “in vw 
‘out of which the appeal arose was an application oles. 
for leave to appear and defend the suit on Sian 
the merits, then, inasmuch as no such defence was, 
or could be, substantiated, the application was rightly 
dismissed. If, on the other hand, the application 
js treated merely as one for leave to appear for 
the purpose of applying to the Court for an order 
that the decrelal amount should be paid by instal 
ments the application was misconceived, for no such 
leave was requited, as the applicant was entitled 10 
make such an application without the leave of the Court. 

Tn these circumstances the appeal will be dis- 
missed without costs, 

Das, JI agree. 
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man” within the meaning of that term in s.2 (1) 
(n) of the Act, because, although he was employed 
for the purpose of the employer's trade or business, 
hhis employment was of a “‘casual nature.” That 
contention found favour with the Commissioner for 
‘Workmen's Compensation, Minbu, and upon that 
‘ground the appellant's claim for compensation was 
ejected in fofo. In my opinion, the Commissioner 
for Workmen's Compensation misdirected himself 
as to the law material to the case before him. 
Under s.2(1)(n) “workman” means “any person 
(other than a person whose employment is of a 
casual nature and who is employed otherwise than 
for the purposes of the employer's trade or busi- 
nes). . ." The definition of “workman” in 
's, 13 of the English Workmen's Compensation Act, 
1906, for the purpose in band. is identical with th 
definition of workman ine. 2(1)(n). In Manton v. 
Cantwell (1), the House of Lords had occasion to 
consider the meaning of the words “whose employ. 
ment is of a casual nature and who is employed 
‘otherwise than for the purposes of the employer's 
trade or business,” and in his. speech in the House 
of Lords Lord ‘Birkenhead L.C, referring to s. 13 
‘f the Workmen's Compensation Act, 1906, observed 
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{sin force the respondeat was rightly convicted. 

Now, under Rule 1 (iv), (0) and (c), made under 
‘the Act of 1878, bein is defined as 
“erate opie carded with. water for smting parpones, 
“whether prepared cr cour of reruns” 
and beinchi or pyaungchi 28 
“the ese reomining ia the oplam pipe ater the smoking of 
Nims” 
and under & 3 of the Act of 1878 opiom 
inchades ako poppy beads, preparations or admixtures of 
‘cfnm ant intoxicating drug prepared trom the poppy.” 

Under the Opium Act of 1878, therefore, as the 
‘definition of opium included such preparations of 
‘opium as. beinsi and, beinchi the conviction of the 
‘respondent would hold good, 

‘Under’ s. 40 and the second schedule of the 
‘Dangerous Drugs Act (II of 1930), however, clauses (a) 
‘and (6) of & $ and clauses (a) and (8) of s. 9 of the 
‘Act of 1878 were deleted, and 
tesa" 

(2) tee the Sefton of ‘optam’ the tellowing efeiton 
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in which the words “in force" are used in the 
‘section ; while if it ‘was intended that the words 
“anything done " should include any Rule made under 
‘the enactment, it is & strangely infelicitous mode of 
enacting that Rules relating to the possession of 
‘prepared opium under an enactment in which the 
Aefinition of opium included prepared opium should 
remain in operation notwithstanding that under the 
amendment prepared opium no longer is included 
in the definition of opium. 

T cannot construe s. 41 in this sense, and as neither 
jin the Act of 1878 as amended nor in Act IT of 1930 
is any provision to be found authorizing the making 
of a Rule such as that contained in the second 
proviso of Rule 11, in my opinion the conviction 
‘of the respondent and the sentence passed upon him 
‘cannot be sustained. 

It is manifest, however, from the evidence adduced 
at the trial that the respondent is guilty of an offence 
under s. 10 (6) of Act If of 1930. 

‘Accordingly, it is ordered that the conviction of 
‘the respondent’ under revision be set aside, and in 
liew thereof the respondent be convicted of un offence 
under 2. 10 (0) of Act II of 1930, and the sentence 
‘passed upon him be maintained. 


Das, JI agree. 
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INDIAN LAW REPORTS. “[Vou XI 
‘The learned trial Jodge, Shaw J, eld the plea 


‘Ususbew good, and dismissed the suit with costs. 


* Save in 9 far asin hereinbetore expeesiy provided no civil 
Court shall have any jrisdiction in respect of any mater coo 
nected with the disolution or wiadiag up of a co-operative 
society under this Act" 


tis common ground that in the preceding sections 
‘of the Act there is no express provision authorizing 
the Court to entertain or determine a suit of this 
‘nature against a co-operative society in liquidation, 
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[present suit does not fall within the ambit of . 49. In 
1 Kyan w. SV.KV. Chettyar Firm (1), Heald J. beld: 


i! 


the liquidator, Non-members who have deposited 
money with a co-operative society which goes into 
Tiquidation may perhaps lament the predicament in 
‘which they find themselves, but those who lend 
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APPELLATE CIVIL, 
er Mr act es an Mr pti Hy Bo. 
ATLKP.LM, MUTHIAH CHETTYAR 


Das, J —In this case the appellaat Muthiah Chettyar 
‘obtained 2 preliminary mortgage decree against 
Nga Pein and Mestrs, Steel Bros. & Co, Lid, on 
the 9th August, 1930, It appears that Nga Pein 
died on the 23rd November, 1930, and no application 
‘was made to add his legal representatives in his place 
within ninety days after his death, 

‘The question to consider in this appeal is whether 
‘Order XXI, rule 4 applies to a case where a preli- 
minary decree has been passed, and whether, when 
‘no application has been made to add the legal 
representatives of a deceased defendant within ninety 
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place whep a plaatifl dion after 2 


‘preliminary decree is pamed ia a mortgage suit, and no’ appli- 
‘ation for wbvtitution of his heirs is mace witia the tine Vimited 


ae 


Akammad v. Tamijadi Ahammad Howiadar (1), where 


‘their Lordships held that 
Guagrvae “no abatement of suit takes 


ws 
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In Perumal Pillay v. Perumal Chelly and another 


49 


1933 


(1) a Full Bench of the Madras High Court held that agithiac 
Order XXII, rules $ and 4, Civil Procedure Code, do crit 
snot apply to cases of the death of parti 10 4 nyfzw 


mortgage suit after the passing of the preliminary 





decree. In amtiving at this conclusion the learned usabi,J 


Judges adopted the principle underlying the case of 
Lackmi Narain Marwari v. Balmakund Marwari (2) 
in which their Lordships of the Privy Council held : 

"Altera decree bas ooce been made in a sit the suit cannot 
be dismissed onlese the decree is reversed on appeal. The 
partes have, on the making of the decree, acquired rights or 
curred libiities which are fixe, uoless of wut the decree 
is varied or set aide” 
‘The decree before their Lordships was one for parti- 
tion passed by the High Court on appeal by consent of 
the parties, and was in the following terms 
"The whole property will be divided sto four equa shares, 
of which the phinti will get one. ‘Shew Narayan Marwari, 
however, will be entitled to renin the property which is now 
fis possesion on payment in ash of any amount by which 
his share will be Sound by the lower Court to exceed the vale, 
of ceefourth share of te whole property. In the event of the 
‘Property ow ia pomesion of Shew Narayan being found 10 
‘els tha the vale of one-fourth share of the whole property, 
te wil be ated to receive aa amount by which this property 
{s found les than the valve of one-fourth share." 
Upon the passing of this decree the suit was remitted 
to the Subordinate Judge in order that the necessary 
‘steps for effecting a partition of the undivided property 
into fourths, and that the valuation of the eldest 
brother's share might be taken. The Subordinate 
Judge then fixed a day for hearing the parties and gave 
them notice, but as neither the plaintiff nor his pleader 
appeared on the day fixed the Subordinate Judge 
ismissed_ the suit for want of further prosecuti 
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A decision similar to that of the Pull Bench of the 





XXII, rule 4. 
Judges considered that the principle underlying the 
decision of the Privy Council in Lachmi Narain 
Marwari v. Balmakund Marwari (3) did not apply to 
the case before them. With all respect to the learned 
Judges 1 am unable to see any distinction in principle 
between a decree such as the one in Lackmi Narain 
Marwari’s case and a preliminary decree for sale 
in a mortgage suit, In either case—to quote the 
words of their Lordships of the Privy Council— 
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4 mortgage suit ll the questions in issue between 


451 
1983 


‘the parties have been adjudicated upon, and at the ApiEpiLw. 


‘time of the plaintif's application for a final decree, 
if any, the only question that arises is whether there 
‘has been payment as directed by the preliminary 
decree of not. By a comparison of the terms of 
an ordinary mortgage decree for sale and those of 
the decree in Lackmi Narain Marwari v. Balmakund 
‘Marwar (1) wil be seen that inthe former there 
to be done towards the passing of 

the final decreo than in the latter. The substantive 
ts and liabilities of the parties are finally deter- 











dhe quesion ef We eran af the right to sue can 
‘arise after the preliminary decree has been passed. 


CRIMINAL REVISION, 
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INCOME-TAX REFERENCE, 


Bere Sir rib Poy, Ki, Cid she, Mr. Jae Das and 
‘tr Fests pe Bs. 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA 





ry 
J. L MILNE. 


ncaa by mint ener mining xine —gtomet fo ay ome. 
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‘Te stent 4 tin one owner and tin mine werkt, eat to ening 
engineer varios vue wanty fo ine ole abl eater to werk 
Sn are. ‘Thove Dae were at req. Theater he aoee let 
a: 10020 tothe engineer wih tase te samt do eta work x Bt 
{ae whic he bad'n enone respec seling” In emsderation tthe 
Iona brrower unde teen of he pope bn sed ecale 
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(Fe Income Ack wat not rete palo tive rm er areas 
SSihin ty twats Tepe cad sad mecuog ware iin 
"3 a te Ak ad wasnt Kaeo amet 
Wd ay at he ea kW 10 we st secenpany so speton for 
arden onder 8 Gh lhe As oem prt ef eco fad cao 
Utereternca whith the Coetn sceton tny bend tm proper cate 
{othe uence 


A. Beggar (Government Advocate) for the Crown. 
‘The assessee in the present case is in the habit of 
‘buying and selling mines or mining concessions, and 
also of lending money to mining prospectors. See 
the case of S. Warsick Smith x. The Commissioner of 
Tncomectas (1) where the borrower in the present case 
was held assessable on a transaction similar to the 
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a a safeguard against frivolous applications ; and in 


reference deposited by way of security, and for this 
reason it has been held that the fee forms part of 
the costs of and incidental to the reference which 
may be refunded to the assessee in the discretion of 
‘the Court under s, 66 (6). In matters of procedure 
it is important, wherever it is possible, that the 
Practice of the High Courts should be uniform, and 
we are mot prepared to differ upon this matter from 
the Madras, Allahabad, Patna and Lahore High 
Courts. The result is that, in our opinion, the fee 
‘of Rs, 100, which must accompany an application 
for x reference under s. 66 (2), forms part of the 
‘costs of and incidental to the ‘reference which the 
‘Court in its discretion may award in a proper case 
to the assessee, We order that the assessee should 
have his costs, ten gold moburs, and in addition 
‘that the Rs. 100 that he has deposited under 5. 66 
(2) should be refunded to him, 


Das, J—I agree. 
Mya Be, J—I agree. 
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INCOME-TAX REFERENCE. 
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appears that the practice of the Income- 
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‘Masami for the plaintift and Robertson for the 
defendant bad v0 objection to the application being 


Leace, J —This suit was filed on the 11th October, 
199 to recover 9 sum of Ra. 16,918-10-0 dae on = 
mortgage. A receiver was subsequently 
take charge of the mortgaged premises and "o calect 
the rents therefrom. The defendant is indebted to 
the Crown to the extent of Rs. 29.5.0 due under the 
Indian Tocome-tax Act. AS the result of the collec- 


question of the Crown's right to priority and also for a 
ruling on the further question whether the Court can 
‘order payment on an application of the nature of the 
‘one before me. 

‘The Crown bas by common law a right to priority. 
In Rex v. Curtis (1), Parker C.B. said: 

By the common law the King has peerage cf preferesce 
fe payment to al Bin nabjocts and to be Set stisfed the reson 
ht Sven inSe Witkom Herbert cam 3 Rep 2, Onis 
(ensaras Rage of past macalan ef bellevue 

"This preference which the King bad by the commen ls, 
was the foundation of Magen Charts, 18, which was oaly 
Geclaatry of the enon aw” 


7 gg an ER WL He 
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This right to priority has received recognition in 
India, as far as unsecured creditors ase concerned. 
‘The leading case im India is The Secretary of State v. 
The Bowbay Landing and Skipping Company, Limited 
(1), where, after an exhaustive exmination of the 
authorities by Westropp J. the Court held that a 
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in England, if there was no special legislative provision 
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payable at the institution of the suit had the 
‘not been a pauper. S. 309 of the Civil Procedure 
Code of 1859 (which provided that in a pauper 

the Court fees should be recoverable by Government 
from any party ordered by the decree to pay the same, 
inthe same manner as the costs ofa sit were recover- 
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‘order for sale, The sale-proceeds were paid into 
Court in accordance with the Court's order. The 
if’s attorney without notice to the Government 
Eolcior or the defendants made an application 
for payment to him of the amounts realized in 
execution from the defendants. Thereupon the 
Government Solicitor presented a petition asking 
that the amount of Court fees certified as duc and 
payable by the defendants to the Government 
Solicitor in terms of the decree be paid in the 
ance and in precedence to all claims. 

hheld: that the Court fees formed a Crown 

| under ordinary circumstances the principle 


pply that the Crown would be entitled 
‘ I 





in payment of this debt over all 
in this case it was contended that the 
fn order to recover Court fees must proceed 
the charge on the subject matter of the suit, 
as regards other properties of the judgment. 
‘he Crown had only the right of a private 
int-creditor and could only proceed to realize 
‘m in the usual method by attachment and 
_\ Sale J, before whom the casé came, refused 
to accept this argument and held that inasmuch as 
the Crown represtnted by the Government Solicitor 
‘was entitled to precedence over all creditors no 
necessity existed for attachment of the fund 
before claiming payment. S. 411 of the Code of 
Civil Procedure of 1877 (which corresponds to 
Order 33, rule 10 of the present Code) was 
an enabling section, and though it indicated the 
‘manner in which the Crown might proceed to 
realize the debt it did not prejudice the Crown 
or its representative from urging its prerogative 
and 2—“'ing on its right to precedence over all 
exedi, With this view T respectflly agree 
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ORIGINAL CIVIL. 
oe Mr, Pe Lach 
A. N. GHOSE 


THE RELIANCE INSURANCE COMPANY 
AND ANOTHER.” 


Invnente pcy—Clase 6 wnt of copay afer 12 mans from 
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Banerjee for the plaintit. 
Clifton for the defendants. 


Leact, J.—One Abdul Latiff Salay Mohamed, who 
carried on business at Moulmeingyan, insured his 
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3. The actual fom did not amount to Ra. 1 
‘event the plaintiff could only recover from each of the defendant 
‘companies half of the actual loss ruatained. 


By consent I framed the following issues : 
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decision. 
Bachelor J. put the case in the following 


As! understand the water, what the plait was forbidden 





now concerned, but I consider that the same reasoning 
applies. It is not a case of the clause stating that the 
insured shall not have the right to sue after twelve 
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{ft certain circumstances theinsurance company shall 9 


bbe under no lability under its policy, The Policy- 4 ¥, 
holder is not prohibited from bringing a suit, but having 
brought it the insurance company is entitled to say 
+ We are under no liability by reason of the provi 
sions of the policy.” 1, therefore, hold that the clause 
in question does not contravene the provisions of s. 28 
‘of the Contract Act. For the same reasons I hold that 
does not offend against Art, 86 of the Limitation 
‘Act. [also hold that the clause is not contrary to 
public policy and does not defeat the provisions of 
‘any law. ‘The decision of the preliminary issue being 
aguinst the plaintiff the suit must be dismissed with 
costs, 
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‘Surridge for the appellants. The document by 
which the respondent contends that a mortgage by 
deposit of titledeeds is. created uses the words 
“for which I have placed as security the title-deeds 
and papers relating to...” There have been 
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probably due to that fact that the words “ for which 


403 
ws 


T have placed as, security" are used ; cites el 


‘would have sead“for which I hereby place as 
security.” This document is the repository of the 
whole contract Itis not merely evidence of analready 
completed transaction, and as sach is inadmissible 
for lack of registration. See %. 17 of the Registration 
Act; Subramoniaw v. M.LRM. Lulchnan (1); 
‘Swearni Chetty » Ethirojulu Nayudu (2). In Bhairab 
Chandra v. Anath Nath De (3) the decision in 
Kedarath Dus v. Shamiloll Khettry (4) was discussed, 
sand it as held that the document purported to 
“declare” an interest ia immovable property, and as 
such was inadmissible for lack of registration. The 
facts im Bhsirab Chandra v. dnath Nath De were very 
similar to the facts in the present case. 


‘Clifton for the respondent. The judgment of the 
Jower Court records an admission by the parties 
that the appellants took their. mortgage subject to the 
‘equitable mortgage already in existence and the mort- 
sage deed executed in favour of the appellants recites 
that it is subject to the equitable mortgage already 
subsisting. 

Moreover, the docement ia question refers to 4 
‘completed transaction and this is borne out by the 
‘evidence. In addition to the words “for which Ihave 
placed as security" the document also contains the 
words “for value feceived in cash” indicating an 
already completed transaction. There is nothing 
“created” by the docament s0 as to bring it within 

* 











the operation of s 17 of the Registrition Act; noe 

does it “declare” any interest in property, because 

there cannot be any “declaration” of a mortgage. 
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bbe delivered the documents of fitle to the property 


i 





felating to my home and garden on the 8th 
‘and als> five Insurance Policies (Life) these 
(of Rupees Thirty thoosind only." Signed 


‘ground that in the registered 
of the 23rd of May, 1930, there is a rectal 





uy 


“the morgue: sow indebted 1 he Adminirater Genera of 
Bengal me enecetor ofthe estate of Mn Nina Beatrice Peters i 
‘the eum of Repees Six thousand seven hundred (Re. 6,700) being 
balance of reiacpal de on a promissory note for Rs. 32,000 and 
a the enitable martgageot the mid lands and premises”; (dey 
{he Inns i mit 

In the mortgage deed the mortgagor M. C, Vertannes 
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Ma Joo Teen (3) 


‘was not a mere memorandum of the terms’ of an 


equitable mortgage that had been created, but was 
the very bargain and contract between the parties 


by which the mortgage of the lands in suit by 


‘Vertannes to Mrs. Peters 


In 
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were 30 ry of the spittin 
raised, sapposing there ‘documents, is pat out of the S.C 


‘cae and reduced to sleace by the document by which alone 
you must be governed.* 

‘And in Kedarnath Dutt <. Shamloll Khettry (1), 
‘Couch C.J. laid down that 

"The rule with comand to writings is that oral proof 

‘cannot be substited for the written evidence of any conract 
‘which the parties have pat lato weting. And the reason is 
‘atthe wring ts tety"comsidered bythe partes themselves 
as the oaly repository, and the appropriate evidence, of their 
‘recment. If this memorandum was of such a nature tht it 
ould be treated a8 the contact for the mortgage, and whit 
{he putes considered to be the only repository and appropiate 
‘evidence of thei agreement, would be the iastrument bs 
‘which the eqaable morgage war crested, aud would come 
‘within 17 of the Registration Act.” 
See also Pranjivandas Jagiieandas Mehta v. Chan 
‘Mah Phee (2); Obla Sundarachariar v. Narayana 
‘yar (3); Surendramohan Ray Chaudhuri v. 
Mahendranath Banerjt (4); M. Subramonian v, M.L. 
RAM. Lutchman (5). 

Applying the test laid down in these cases I am 
of opinion that the document of the 23rd ‘of 
November, 1926, was merely a record of the tran- 
saction that had already taken place, and was not 
intended by the parties to be the repository in which 
the bargain between them was contained. A perusal 
Of the terms of this instrument, to my mind, “makes 
it clear that it was a memorandum of a mortgage by 
‘epost of titledeeds that had already boon created 
and that it did not parport to be an instrument by 
which any right or interest in the property was 
‘reated or effected. 
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different, and refer to a transaction that had already 1939 
been completed. spre, 





For these reasons, in my opinion, the appeal fails, "Cxunerae 
and it is dismimed with costs, advocate’ fee filteen x" 
fod moburs =— 

‘Mya Bo, JU agree. er. 
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1X. M. Comasjee and Hay for the appellants. 

‘The transters were not made with a view to 
‘Prefer the appellants, but were made as a remit of 
Pressure brought to bear upon the debtor. 


‘Doctor (with him Dadachanji) for the respondent. 

In deciding whether a certain transaction amounts 
to a fraudulent preference under the insolvency law 
the Court must coosider whether the transfer was 
made with a view fo prefers creditor. Ex parte 
Grifith. In re Wilcoxon (1). 


[Pace, CJ. The principles relating to fraudulent 
preference are set forth in Sharp v. Jacksow (2)) 


That is so. It is mot enough to show that one 
creditor was in fact preferred. The intention 
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It was contended on bebalf of the appellants that 
the frm also possessed property in India worth two 
lakhs, I think that is problematical, but in any case 
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the 3rd or 4th July, 1931, and the Nattalin 
‘were also paid up to that date.” 
Now, the critical financial state of the firm must 
have been known to Karapaya, the authorized managing 
agent of the firm at Nattalin. In the afternoon of 
the 17th of July, 1931, it appears from the evidence 
that Karapaya expressed his willingness to transfer to 
the Natialin creditors—28 in mumber—the landed 
property of the firm in Nattalin, and also, so far as 
‘might be necessary, the outstanding debts due to the 
firm in Nattalin, On the following morning 28 trans- 
fers wore made to the Nattalin creditors by Karapaya, 
and inasmuch as these payments were made to the 
Nattalin creditors and not equally to the creditors 


‘generally, these transfers did give a preference to the 
Nattalin creditors, 

‘The defence of the transferces to the Oficial 
Assignee’s petition that these transfers should be 
declared fraudulent and void unders. 56 is that the 

view to preferring 


‘The law upon this subject was precisely enunciated 
by Lopes LJ. in Ex parte Taylor. In re Goldsmith (1), 
“The learned Lord Jostice observed : 





See also In re Cohen, Ex parle Trustee (3), and In 
re MIG, Trust, Limited (4) 

It may be in the circumstances obtaining in a 
‘particular case that when a creditor makes a demand 
‘or without a threat of launching 
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See also Ex parte Grifith, In 

+ Now, itis common groand in the present case that 
‘one Ramaswamy, a well known Chettyar of Nattalin, 
‘on the 17th of July, 1931, did make ‘upon 


! 


“The question is whether that demand on the 17th or 
18¢h Joly, 1931, was the real reason. 
Karapaya to transfer to these credit 
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stated that he was transferring the deeds to repay 
creditors who were his friends. Karapaya informed 
the creditors on the 17th and 18th of Joly, 1931, that 
‘he could not pay their debts, and suggested that they 
should take transfers of the property and outstandings 
‘of the firm at Nattalin at their face value in payment 
of their debts. 

It is clear from the evidence that on or about the 
17th of July, 1931, it was rumoured both in Rangoon 
and in Natalia that Karapaya was aboot to make 
‘certain translers of the debtor firm's property. It was 
Decamse be had heard of this rumoer that Natarajan 
‘came down to Nattalin in the afternoon of the 17th of 
July, 1931. Among the Nattalin Chettyars who were 
‘assembled together in Karapaya's place of business on 
17th Joly was Ramaswamy, the representative of the 
appellants, He had known Karapays for many years, 
and they carried on business as members of the same 
community in Nattalin. On this occasion Rama- 
sswamy was representing the appellacts, and, it may be, 
also other creditors. 

‘The appellants are three ladies who live in India, 
‘and their money had been invested in the insolvent 
firm at Nattalin through Karapaya, On the morning 
‘of the 18th of July, 1931, transfers were made by 
Karapaya of certain outstandings of the firm to these 

Jadies, and at the same time transfers were made 
‘Nattalin creditors. Thirteen of those trans- 





Be 
if 


sent a message to’ Thegon asking Chithambaram, 
another partner of the debtor firm to come imme- 


because he was only the managing agent and not a 
partner of the frm. But it may be that Karapaya, 
like the unjust Steward in the Bible story, thought 
that it would bea prudent course in his own interest 
to repay fro fario by transfers of property or out: 
standings those creditors who had entrusted money 
tothe firm through him at Nattalin, and who were oF 
‘who were represented by, his Chettyar friends carrying 
‘on business in the same town. In my opinion in the 
Circumstances obtaining in the preseat case there was 
‘po room, as the learned trial Judge, Das J, observed, 
for the doctrine of “presure™ to operate, When 
‘these transfers were made both the creditors and their 
representatives and Karapaya were apprehensive of the 
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is no doubt that in each of these three cases 
Fdemands for repayment of the debts were made both 
“spon the principals: and upon Karapaya. But, in my 
‘opinion, the transfers were not made by Karapaya by 
reason of any pressure that was. brought to bear upon 
‘him by or on behalf of the transferees. 

It appears that on the early morning of the 18th of 
July, the Chettyars who were representing these trans- 
Terees happened to hear that Karapaya was making 
transfers to certin Nattalin creditors of the property 
Of the firm at Nattalin, and in each case the represen- 
es of these transferees stated that on receiving’ 
information they also went to Karapaya, demanded 
repayment of their debts and accepted transfers 
from Karapaya. The intention with which Karapaya 
made the transfers in these cases, in my opinion, 
was precisely the same a8 the intention with which 
hhe transferred the property of the insolvent firm 
to the creditors in the earlier cases. As I appraise 
the situation ia all six of these cases what really 
‘happened was that, when it became known both to 
the creditors and to Karapaya that there was imminent 
anger of the collapse of the insolvent firm, Karapaya 
took counsel with his friends who were Chettyars 
at Nattalin with a view to the Nattalin creditors who 
had lent money to the firm through Karapaya obtain- 
jing some share of the assets of the firm by way of 
repayment of their debts before the crash occurred. 
‘As the result of these deliberations .the transfers 
under consideration were executed. I can see no 
‘ground in such circumstances for holding that the 
‘transfers were executed by Karapaya because of 
pressure that hid been brought to bear upon him 
bby the transferees. I do not believe that Karapaya 
made these transfers because of any pressure in 
the legal sense from the creditors. On the contrary 
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and 247 of 1952, are to be treated as one consolidated 

‘ase, and the cases represented by appeals Nos. 172, 173 

and 174 of 1932 are also to be treated as 

“dated case for the purpose of costs. 
‘The Official Assignee is entitled in 

dated case to ten gold mohurs a day as costs of the 

hearing in the Court below, and to fen 

in each consolidated case as the costs 
‘The three respondents in each case will bear 

‘one-third of the costs awarded in the respective cases 

‘both of the hearing and of the appeal. 


Mya Bu, J—I agree, 
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A. Eggar (Government Advocate) for the Crown. 
‘The assessment in the present case ought to have 
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Lid. (1) ; and Stockham v. Wallasey Urban District 
(2). 


Phor, CJ—The question propounded is : 
F“ Whether in this case the Income-tax Officer was 
justified in holding that the assessees had succeeded 
‘to the N.N, family business?" The question is not 
happily worded, the real question being whether upon 
‘the facts a8 found the Incomeax Officer correctly 
held that the assesses had “ succeeded " to the joint 
family business carried on under the vilasam of N.N. 

‘The material facts are as follows : An undivided 
‘Mindu joint family consisting of N.N. Nachiappa 








CChettyar his three sons and his grandson carried on 


a family business of money-lending and rice-milling 
‘at Bassein, In 1929, the members of the joint family 
decided to partition the family property, and between 
October and December 1929, when the partition of 
‘the family property was referred to arbitration, no 
fresh loans were advanced by the N.N. firm. Under 
the partition NSM. one of the members of the 
family, received, inter alia, a one-fifth share of the 
assets ‘of the mcney-lending business, and thereafter 
started a new money-lending business on his own 
account under a different name and in new premises. 
‘As it was considered undesirable by the family that 
the rice mill should be sold, and the proceeds of the 
sale divided into five parts, it was arranged between 
the members of the family that the four other 
members of the family should buy out NSM. by 
‘giving him credit in the partition for one-fifth of the 
‘value of the rice mill, There can be no doubt, and 
the sssessees do not dispute, that the four members 
‘of the family who purchased the share of N.S.M. in 
ee et Soe 
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Das, J—I agree 


Mya Bu, J—I agree. 
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F  Raf(with him Kyaw Myinf) for the appellant, 
‘After the decision in Steel Bros. & Co, Lid. v, 
| Tokersee Mooljee (1) rice millers in Rangoon have 
substituted in their milling notices the words “intend 
‘to deliver” in phice of “shall deliver ". The purpose 
of the alteration is obvious. The use of the word 
“intend " shows that there is no definiteness about it, 
The millers may or may not make delivery on the 
‘date specified in the milling notice. The mere send- 
ing of a milling notice does not determine the 
given to the seller under the contract to fix a date 
for delivery. The language used has to be considered. 
‘There are two stages in the law of election—one 
the intention stage and the other the determination 
‘stage. The respondents in the present cate were 
only in the intention stage, and the question whether 
they were ready and willing to deliver on the dates 
‘mentioned in the milling notices does not arise, 


NM. Cowasie for the respondents. The appellants 
refused to accept the milling notices that were 
tendered to them, and the respondents therefore were 
cenitled to infer from the conduct of the appellants that 
they did not intend to fulfil the contract. On the 
‘other hand the respondents gave the buyers another 
‘chance of carrying out the contract by re-tendering 
the milling notices, and also demanding the deposit 
-of the margin prior to milling in accordance with clause 
9 of the agreement. On the failure of the appellants 
‘to comply with the terms of the contracts respondents 
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‘bf the respondents under clause 9 thereof. 

‘As regards (i, im my opinion the case is covered 
by Stee! Bros. & Co, Lid. v, Tokersee Mooljee (1). 
‘The milling notices issued in the present case were 


In Tokersce Mooljee’s case the Court construed 
forms of contract and milling notice similar to those in 
the present case, and the interpretation that the 
Court put upon these documents'in that case need not 
be 


repeated. 

Tt is contended on behalf of the appellant that 
the words ‘intend to” and not “shal” 
occur in the milling notices the sellers were at liberty, 
after serving the notices, to resile from them at will 
“To dispose of this contention it is enough to say that 
we 
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IN RETHE COMMISSIONER OF INCOME-TAX, 
BURMA és 
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E. SOLOMON & SONS* 
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‘The Commissioner of Income-tax, Burma, refer- 
red the following cate to the High Court in accord- 
ance with the provisions of «. 66 (2) of the Indian 
Income-tax Act, 1922: 

‘Meurs B. Solomon & Soca (heceinalter called the assenses) 
aces firm doing bosines in Rangoon as General Merchants and 
smovliess cf water. The busines was orgiailly owned by 
‘ME Susscen Solomon, who died in 1922 and bequeathed it to bis 
three sen who contianed it 

“At the tse Of Me, Solomon's death, the buildings, slant, 
‘machinery and other depreciable mets ofthe boxness were valued 
21 Rs. 9.17760, and deprecation was alowed co this igure in the 
1922-23 atseument. 
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‘When the 1923-34 amesament came to be made, the Income- 
tax Oficer took the view that he sould adbere strictly to the 
provisions of the Act. 8.10 (2) (vd, which deals with Deprecia- 
ioe Allowance, provides that it shall be based’ onthe original cont 
cf the ase to the amessoe, sabject to the prescribed particolars 
being frnished. Rade 9 prescribes the prticelas oe of which 





Osicer anc! acquiesced in by the steenoes in all cements wp 10 
‘Ge amemment sow ix dinpte, that for 1902-53. 

a Ge 1950-33 amemeent, 4 copy of which i attached and 
smochad "A", deprecation on theseamets was agsisrefsied. Th 
‘was apbeld oo appeal; a copy ofthe appellate ender is atached 
od marked B 

‘Being dona’ with the appellate order. the amensees have 
‘asked me to refer two questions tothe High Court. The question 
‘which Trae = 

"nthe crcunstances ofthis case, was there any “original 
cont” ofthe assets to the amenies, and, if 40, how is it 
tw be ascertained?” 

‘The amewseer’ contention Ia that they sncoceded to theve 
wets by Bequest, and that the“ original cost isthe value of the 
tassels atthe time the bequest took effect, 

"This contention appears to me fo be tased on 2. fundamental 
misconception a8 tothe diference between "cost" and" value". 
‘The "original cont” of an sine to the assesee is obviously what 
‘the anensee as pid for the amet. In this connection I reler to 
{he cane cf The Commision of Iniome-sx, Bombay v. Saraipur 
‘Milly Comony, Lina, Civil Reference 3 of 1931, Bombay 
High Cont, Joigment dated 11h August 1931. Here, apart from 
‘aay charges sach as probate charges its clear that the assemeos 
‘a lndividaals have pid nothing forthe ames. The cay questions 
‘he that appenr to are are whether charges soch as protate 
charges can be comsdched as cont ofthe amet and whether the 
(oct that the mets we now pattneriip nets ake ay Ailereace 
te te postion 

By cost™ of plant for deprecation pxpones is menat the 
acest of lacing Be plat ipa condition to work Thos the 
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sm cont of crecing the plat in ncided. On tis araogy it might 
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oom” the more correct ww appear to be dat thew changes ae ofthe 

ature of charos forthe tame of the property, aad egal cons 

ol trmsfering capita ames would no for ene b> considered 

In ordinary icome-tax practice, to be part of the cont of the 

ames forthe parpone of depreciation Tam therefor of opaioa 
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‘The question then is whether eingng the acts ato the 

patnerahip made any diference. do nt tink tat did. A 

Pasinerahip i nothing but the indvidele compose it, and tha 

{ota cave whare one person tok oer ane at» valaatin from 


Present case, and the 
assessee contends that the original cost is the value 
that he pat upon the business at the time be 


‘succeeded to it. Cost does not mein value. Rules 
8 and 9, made under the Act, do not}afford any 
‘guidance in cases of this sort because they speak 






‘depreciation allowance. 
In The Commissioner of Income-lax, Bombay v. 
Saraspur Mills Company (1) it was held that the 
“assessee” in this section meant the person 
lly being assessed and not his predecessor. 
{Bot there was no difficulty in that case, because 
the assesses succeeded to the business by purchase, 

In Massey & Cox Lid. v. The Commissioner of 
Income-tax, Madras (2) the Madras High Court 
took a different view; but the decision was based 
‘on the analogy uf s. 26, under which the successor 
th a business is taxed as though he were carrying 
‘on the business in the previous ye 

The Patna High Court, in Mottram Rosan Lal 
Coal Company, Limiled v. The Commissioner of 
Income-tax (3), followed the Bombay ruling, In 
S. Ramanatha Reddiar v. The Commissioner of 
Income-iax (4) it was pointed out that the “ prime 
cost” must be ateertained, before. the deprecation 
allowance can be estimated, 


(Paor, CJ. It may be that this is a casus 
omissus. "The Legislature could not have intended 
to exclude cases where there is no “original cost” 
to the assesseo from the benefit of s. 10 (2) (vi). 
‘The real value to the assessee is a question of 
fact to be decided by the Income-tax authorities. 
on the materials before them. 
for the assessee. Cost in s. 10 (2) 
(vi) includes “ talue", for otherwise an assesee who 
succeeds to a business by operation of law wil be 
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ss in a worse position than an assesee who succeeds 
dertme to it by purchase. Scottish Skire Line, Limited ¥. 
SE Lethem (1). mf 

ee 

Bere Pace, C—The question referred is: 
GET “ta te ekcumancen ofthis care was tere any" eign! 
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T would aemer the qunon proponded in this: 
Das, JI agree. 
‘Mya Bo, J—I agree. 


g aati 
Hel 


Tile Aig 


FI 


Wou"xi] . RANGOON SERIES. sa 


INCOME-TAX REFERENCE. 


Reis Sir Arar Pag E_ Chiet Jaron, Mr, Futce Das od 
“ar Faser be Bo 
IN RE THE COMMISSIONER OF INCOME-TAX, 1333 
BURMA any, 


® 
THE BENGALEE URBAN CO-OPERATIVE 
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‘As pointed out in Madras Central Urban Bank 18 
= The Commissioner of Income-tax (1), unless it is tn im 
‘bligatory on the society or part of its business to wonet' 
avest mogies in securities, profits derived from such Grrr 
avestments will be taxable. 


iiles 
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9% These words in the Act have the same meaning, See 


tgetm ss 10, 14 (2) and 42. 
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What portion of the iacome of the socity shown in it 
asseumeat order fot 1932-33 is exempt frm jncome-tax by vir 


‘ofthe notification ofthe Goverament of Todi, dated 25th Angus! 


Pace, C.J—The question propounded is : 


1925," 


Societies Act, 1912 (II 0 
‘of 1925) or the Burma Co-opera 
1977 (Berma Act VI of 1927 
Crs 


iy other than the Seats Sak Owners Socet 
Bombay Presidency forthe ine being eis 
Bombay Co-operative Societies Act, 192! 


vir 
Act, 


Under the notification the Governor-General ir 
nay >" te. put o say coapertin 


‘Council directed that the following cliss of income 
stall be exempt from the tx parable under th 
bane grog 
), the 
Boney Act 
Societies 


tive 
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F the dividends or other payments received by 
se members of any such society oa account of 
ofits.” 

‘The Income-tax OWficer determined the assessee's 
wal igcome for the year of assessment 195233 
> be 2s follows : 

laoneion LA man 
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‘Manual, 1932, p. 146) and as Lord Macnaghten 
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‘observed in connection with the Incometax Act in 
England, 

"1 cannot help reminding your Lordships, in conclusion, 
that the Tncome-tax Act is nota statute’ which wan passed once 
forall. It has expired, and been revived, sod re-enacted over 
‘and over again; every revival and reenactmest iss new Act It 
{& impomible to wuppose that on every occasion the Legit. 
lature cas ave been ignerast of the masner is which the 
‘ax was being administered by a depurmest ol the Stale sander 
the padance of ther legal alvin, cxpesaly whes the practice 
(ear fal lsd belore Parliament ia the cormegeadence 10 whch E 
‘Reve eter. 

1 seems 10 me tht an arguseat in faves cf the respondent 
might have bees founded ox this ew of the cae. “The point of 
‘courte i sot thats continaoes practice folowing legislation 
Imerprets the mind of the Legidatere, bet thet when you fad 
‘egilation folowing a cootirsoss practice and repenting the very 
‘wards on which that practice was omaded, t may perhaps fairly 
‘be taferred thatthe Legulator iz revenacting the vaste intended 
‘hove word to by underwood in their recrived meaning And 





‘rccenive reenactinest| 
[Commissioners for Special purpose of Incometax 
v. Pemsel (1); Madras Provincial Bant, 
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business carried on by him", whereas the tax upon 
“interest on sccurities" is payable under s. 8, and 
upon “property” under s. 9. In my opinion, 
“income” as contrasted, not with capital, but with 
“profits” or “gains” in the Indian Income-tax Act, 
means “a periodical monetary return ‘ coming in *” 
‘and accruing to the assessee independently, and not 

the nett proceeds, of a business carried on by the 
assessee as defined in s. 2(4) of the Act.“ Income ” 
in this sense connotes incomings without regard to 
outgoings. On the other hand “profits” in this 
connection are "the surplus by which the receipts 
from the trade or business exceed the expenditure 
necessary for the purpose of earning those receipts", 
[per Lord Herschell in Russel v. Town and Connty 
Bank (1); Alianza Company, Limited v. Bell (2) ; 
Naval Colliery Company, Limited v. Commissioners of 
‘Income-tax (3)) 

Tn my opinion, the term “profits in the not 
cation of 25th August 1925 is used in this latter 
‘sense, and primd facie, therefore, neither interest 
from securities nor income derived trom property are 
“profits” within the meaning of that term as used 
{in the notification. 

‘The learned Government Advocate on behalf of 
‘the‘Commissioner of Income-tax contended that as 
the income derived from investments and from pro- 
perty is classed and chargeable under separate heads 
‘of income in s. 6 of the Act, it is nihil ad rem that 
such income may also in the circumstances of any 
particular case fall within the head “business”, for 
‘such income, being chargeable 2s “interest on 
‘securities or as “property”, is not fo be regarded or 

















m2 76 saat 37 em aso 2m. es, 
Banc. 10r, at 108- 





the society claims exemption is 
“profits” within the notification. [Madras Central 
Urban Bank, Limited . Commissioner of Incometax 
(3); Madras Provincial Co-operative Bank, Limited 
¥. Commissioner of Income-tax (4); Norwich Union 
Fire Insurance v. Magee (5) ; Liverpool 
‘and Globe Insurance Company v. Bennelt (6).] 
‘Neither the Income-tax authorities nor the assessoe 
appear to us to have approached the consideration of 
‘case from the right point of view, the Commis- 
‘of Tacome-tax relying upoa the classiScation 
heads of income under © 6, the assessee upon 
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the contention that the words “income” “ profits * 
and “ gains” in the Incomectax Act bear the same 
‘meaning. The Incomeax authorities, spon 
material as i or may be placed belore them, 
‘now determine whether of not the income 
to the society under items 1, 11, and/or 
part of the profits of the business carried on by 
society, That question, in our opinion, bas not 
‘been fully ventilated, and after determining it 
assessment will be made in accordance with 
construction that the Court has put upon the 
profits” as used in the notification, 1 
answer the question propounded in this sense. 


Das, JI agree, 
‘Mya Bu, J—I agree. 
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A. Eggar (Government Advocate) for the Crown, 
‘S, 142 (7) of the Burma Municipal Act, 1898, 
was repealed bys. 10 of the Burma Municipal 
(Public Health) Amendment Act, 1931, but its 
sions were remacted ins 124 (al by the 





Magistrate, Myingyan, was of opinion that the bye- 
Jaw under consideration was authorized under *, 124 
(a) of the Burma Municipal Act, but he dismissed 
‘the complaint upoa the ground that it had been 
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‘and the sentence in’that case were set aside upon 

the ground that “ people canot be coavicied under 

‘enactments which are 00 longer in force as law”. 
In Criminal Revision No. 198B of 1932 no 
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under s. 436, Criminal Procedure Code, and should 
have directed further enquiry by the Magistrate into 
the complaint which he had dismissed under s. 203. 
In the present case, however, as the learned Govern- 
ment Advocate fairly and properly pointed out, the 
respondents having regard to the fact that Cunliffe J 
in the previous case in which they. were acquitted, 
had held that the bye-law under consideration was 
no longer in force might reasonably contend that in 
‘keeping more cattle in their house than would have 
‘been permitted under the bye-law they did not think 
‘that they were committing any offence as they 
apprehended that the bye-law was not in force. 

In these circumstances, in the exercise of our 
discretion, we do not propose to interfere with the 
‘order under revision, and the application is dismissed. 











Mya Bu, J— 
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